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[Filed October 18, 1961] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GIANT FOOD, INC., ) 
Petitioner, 

v. ) No. 16,507 
FEDERAL TRADE COMMISSION, 
Respondent. ) 


STIPULATION | 
Tn as =a | 


| 
Giant Food, Inc., petitioner herein, submits that the following are 
the issues to be presented upon this appeal: 


1. Is there substantial evidence upon the whole record to support 
the Commission's findings that certain of petitioner's suppliers violated 
Section 2(d) of the Clayton Act, 46 Stat. 1526, as amended, 15 U.S.C. 13, 
by granting advertising allowances to petitioner during one of its Anni- 


| 

2. Is there substantial evidence upon the whole record to support 
the Commission's finding that petitioner "knew" that certain of its sup- 
pliers were violating Section 2(d), supra, by granting advertising allow- 


ances to it during one of its Anniversary Sales? 


versary Sales ? 


8. Upon the whole record, including such of the foregoing findings 
as are supported by substantial evidence, is there substantial evidence to 
support the Commission's finding that petitioner violated Section 5 of the 
Federal Trade Commission Act, $38 Stat. 719, as amended, 15 U.S.C. 45, 
by accepting advertising allowances from certain of its suppliers during 


one of its Anniversary Sales? 


4. Was the petitioner a "packer" within the meaning of the Packers 
and Stockyards Act of 1921; 42 Stat. 159, 7 U.S.C. 181 et seq., and if so, 
| 
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was it therefore without the jurisdiction of the Federal Trade Commission 
in the proceeding brought under Section 5, supra? 


5. Are the scope and terms of the final order to cease and desist 
entered by the Commission within the authority of the Federal Trade Com- 
mission acting under Section 5, supra, and is such order reasonably re- 
lated to the substantive violation which was the subject matter of the pro- 
ceeding against petitioner and the substantial evidence adduced therein? 


The Federal Trade Commission, respondent herein, believes that, 
upon the record made in the proceeding before the Commission, the issues 
which petitioner may present in this review should be stated as follows: 


1. Does the record contain substantial evidence in support of the 
Commission's findings that -- 

A. petitioner induced and recieved advertising or promotion- 
al payments from its suppliers which were not made available by 
such suppliers on proportionally equal terms to all other customers 
of such suppliers competing with petitioner in the sale and distribu- 
tion of the products in respect of which the payments were made; 


B. the suppliers making any such payments to petitioner 


were engaged in "commerce ," the payments were made in the 


course of such "commerce;" and 
C. petitioner knew or should have known these facts. 


2. Whether, under the facts found by the Commission, including 
such of the above as are supported by substantial evidence, petitioner's 
suppliers violated Section 2(d) of the Clayton Act, 46 Stat. 1526, as 
amended, 15 U.S.C. 13(d), by making the payments to petitioner. 


3. Whether, under the facts found by the Commission, including 
such of the above as are supported by substantial evidence, petitioner 
violated Section 5(a)(1) of the Federal Trade Commission Act, 38 Stat. 
719, as amended, 15 U.S.C. 45(a)(1), by inducing and receiving the pay- 
ments from its suppliers. 
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4, Whether the undisputed facts establish that petitioner is outside 
the jurisdiction of the Federal Trade Commission because a "packer" 
within the meaning of the Packers and Stockyard Act of 1921, 42'Stat. 159, 
as amended, 7 U.S.C. 181 et sea. | 


5. Whether in fixing the scope or terms of the order to cease and 
desist the Commission abused its discretion in the choice of a remedy. 


It is stipulated by and between petitioner and respondent that peti- 
tioner shall file and serve its brief on or before November 20, 1961; that 
respondent shall file and serve its brief on or before January 2 1962; 
that on or before January 18, 1962, petitioner shall file and serve its re- 
ply brief and its designation of the portions of the record it wishes printed 
in the joint appendix; and that on or before February 8, 1962, petitioner 
shall file and serve the joint appendix. 


Petitioner and respondent pray that the Court approve this stipula- 
tion. 
/s/ Raymond R. Dickey 


/s/ Bernard Gordon 


/s/ Robert F. Rolnick 
Counsel for petitioner. 
/s/ E. K, Elkins 


Attorney, 
Federal Trade Commission, 


/s/ J. B. Truly 
Assistant General Counsel, 
Federal Trade Commission, 


Counsel for respondent. 
Dated: October 18, 1961. 
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[Filed October 27, 1961] 
PREHEARING ORDER 


Before: Washington, Circuit Judge, in Chambers. 


The parties in the above entitled case having submitted their pre- 
hearing stipulation dated October 18, 1961, pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 


ORDERED that the stipulation dated October 18, 1961, shall control 
further proceedings in this case unless modified by further order of this 
court, and that the stipulation and this order shall be printed in the joint 
appendix of the parties. 


Dated: October 27,1961 


[2] 
UNITED STATES OF AMERICA 5511058 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of ) 
GIANT FOOD SHOPPING CENTER, INC., Docket No. 6459 
a corporation. 
COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 

" the Federal Trade Commission having reason to believe that Giant Food 
Shopping Center, Inc., a corporation, hereafter referred to as respondent, 
nas violated the provisions of Section 5 of said Act (15 U.S.C.A. Sec. 45), 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint stat- 
ing its charges as follows: 

PARAGRAPH ONE: Respondent is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of Dela- 
ware with its principal office and place of business located at 845 Bladens- 
burg Road, N.E., Washington, D. C. 


[3] 
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PARAGRAPH TWO: Respondent is now, and for many years has 
been, engaged in the operation of a large chain of retail grocery stores re- 


selling all types of grocery products to the consuming public. Respondent 
purchases all of the grocery products, including all types of canned food, 
fresh vegetables, all types of meats, canned and fresh, dairy products of 
all kinds and numerous other food items and household articles} which it 
resells from a large number of manufacturers, processors and’ handlers 
of such products. The 28 retail grocery stores presently composing re- 
spondent's chain are all located in the District of Columbia and the States 
of Maryland and Virginia. The total sales made by respondent from these 
stores is substantial, amounting to approximately $60,000 ,000.00 in the 
fiscal year ended April 30,1955. Respondent advertises the products which 
it sells to create consumer demand and acceptance therefor throughout the 
states where its stores are located and in the District of Columbia. 


[3] 
PARAGRAPH THREE: Respondent, in the course and conduct of its 


| 
business, has engaged and is now engaging in commerce, as "commerce" 


is defined in the Federal Trade Commission Act. Respondent for many 
years has been purchasing the products which it sells in its various chain 
stores from a large number of suppliers located throughout the United 
States and the District of Columbia and respondent causes thesé products 
when purchased by it to be transported from the place of manufacture and 
purchase without the States of Maryland and Virginia or the District of 
Columbia to stores or warehouses located in the States of Maryland, Vir- 
ginia and the District of Columbia for resale to the consuming public. 
There is now, and has been for many years, a constant current of trade 
in commerce in said products between and among the various states of the 
United States and in the District of Columbia. 
PARAGRAPH FOUR: In the course and conduct of its business, as 
herein described, respondent has been for many years in competition in 


[3] 
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the sale and distribution of food and grocery products in commerce between 
and among the various states of the United States and in the District of Co- 
lumbia with other corporations, persons, firms and partnerships. 

PARAGRAPH FIVE: In the course and conduct of its business in com- 
merce, respondent has knowingly induced or received the payment or con- 
tracted for the payment of something of value to respondent or for respond- 
ent’s benefit as compensation or in consideration for services and facilities 
furnished by or through respondent in connection with respondent's offering 
for sale or sale of products sold to respondent by many of its suppliers, 
and which payments were not made available by such suppliers on propor- 
tionally equal terms to all other customers of such suppliers competing 
with respondent in the sale and distribution of such suppliers’ products. 

PARAGRAPH SIZ: For example, the respondent addressed letters 
to a large number of its suppliers early in 1955 as follows: 

"Gentlemen: 
"April, 1955 will mark the 19th year of Giant's serving "Better 

Food for Better Living,’ to homemakers in the Nation's Capitol. This 

quality policy has helped Giant grow from one store to a chain of 

twenty-eight stores; weekly traffic grow from 5,000 to a current rate 

in excess of 235,000. 
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"Last year’s sale set a new sales record and we are confident 
that this year’s Anniversary Sale will exceed anything which we have 
done in the past. Every effort will be made to make the two weeks of 
this promotion set new sales records for Giant and your products in 
our stores. 

‘We intend to use all available advertising media; The three 
local major newspapers; television every day of the promotion; window 
posters; store banners; pep up bulletins, and every other available 
tool to insure the success of this promotion. 


[5] 
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"Attached you will find a contract for participation in this pro- 
motion. Your acceptance of this contract is your way of saying, 
"Giant we're with you, we have grown with you and want to continue 
to grow with you; we want to carry our fair share of the cost of mak- 
ing this promotion the greatest success possible." 

"Our enthusiasm over this promotion and our confidence in its 
success and benefits for all participants are boundless. We urge you 
to join in these efforts and watch the goods roll out. 

"May we hear from you by no later than April 4, 1955." 
Respondent enclosed one of 5 different contracts which it had prepared 

along with the above letter. These contracts are substantially identical ex- 
cept that the cost of each varied with the amount and type of advertising. 
The following is typical of the provisions of the five different contracts: 


"GIANT FOOD DEPARTMENT STORES 
19th ANNIVERSARY SALE 
CONTRACT OF PARTICIPATION 


‘We the undersigned hereby agree to participate in the oe Annivers- 
ary Sale of the Giant Food Department Stores in accordance with provisions 
as enumerated below: 

1. This agreement is for the two week period of April 18, 1955 through 

and including April 30, 1955. | 

2. The number of Stores covered by this promotion is twenty-eight. 

The average weekly store traffic is in excess of 8,000 customers 
per store (highest chainwide average in metropolitan area of Dis- 
trict of Columbia) , chainwide weekly store traffic in excess of 
235 ,000. | 
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8. Giant Food Department Stores agree to provide the Following: 
A. Two feature newspaper advertisements of lines each dur- 
ing each of the two weeks of this promotion. (A total of 


lines) 
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B. Supervisory merchandising services to assure prominent dis- 
play of participating manufacturers products. 

C. Request for orders for your product from all stores to support 
this promotion. 

D. Special pep-up bulletins to all stores and department managers 
enumerating the merits of your products to insure proper ord- 
ering and promotion. 

E. Television spot announcements each day during the entire per- 
iod of this promotion announcing Giant's 19th Anniversary Sale. 

¥. Extra chainwide orders for drop shipments of your products to 
supplement normal displays. 

G. Feature mass display of your product during entire period of 
promotion. 

H. Feature display signs for use on supplemental displays of your 
product. 

L Window display signs announcing your product as a featured 
anniversary special. 

4. Manufacturer Agrees: 

A. In consideration of the above features and services to pay Giant 

Food Department Stores upon receipt of invoice with supporting 


proof of performance the sum of F 
5. it is further agreed: 
A. An anniversary participation contract is offered to any and all 
manufacturers whose products are sold by Giant Food Depart- 
ment Stores, Inc. 
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B. This contract does not alter or replace currently existing ad- 
vertising or merchandising agreements between Giant Food De- 
partment Stores and participating manufacturers. 

C. Manufacturer may submit copy to be contained in anniversary 
ads, but the right to revise said copy to conform with overall 
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theme and newspaper layout is reserved to Giant Food Depart- 
ment Stores. | 
"Accepted: Giant Food Department Stores, Inc. 
By: | 
Date: 


"Accepted: 
Company Name 


Authorizing Executive 


Date 


| 
| 


The amount of newspaper advertising which each supplier was pur- 
portedly to receive varied depending upon which of the five different con- 


tracts respondent presented to each supplier. The payment in each con- 
tract was set by respondent and varied from $100.00 to $1 000.00. 134 of 
respondent's suppliers entered into contracts, above described, | with re- 
spondent, and as a result, agreed to and did pay the respondent a total of 
$31 825.00 | 
PARAGRAPH SEVEN: Typical of the suppliers, the products which 
they supplied and the amounts which they paid the respondent are the fol- 


lowing: 


Name of Supplier Location Product Amount Paid 
Tetley Tea Co. New York, N. Y. Tea $ 250.00 
Reed Candy Co. Chicago, Il. Candy 100.00 
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Name of Supplier Location Product Amount Paid 


Chestnut Farms Washington, D.C. Dairy products, ! 
Chevy Chase Dairy milk $1,000.00 


The Sweets Com- ___— Hoboken, N.. J. Candy 
pany of America 


Atalanta Trading New York, N.Y. Hams and | 
Corporation 1,000.00 
| 
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Crosse & Black- 
well Co. Baltimore, Md. Soups $ 100.00 
Minute Maid Corp. New York, NY. Frozen Foods 250.00 


PARAGRAPH EIGHT: Many of respondent's suppliers, including 
those listed above, did not offer or otherwise make available similar com- 
pensation or things of value or allowance for advertising or other service 
or facility on proportionally equal terms to those granted the respondent to 
all other of their customers which were competing with respondent in the 
sale and distribution of the same supplier's products. Respondent knew or 
should have known that it was inducing or receiving 2 payment or allowance 
for advertising or other service or facility from its suppliers which its sup- 
pliers were not offering or otherwise making available on proportionally 
equal terms to other of such supplier's customers who were competing with 
respondent in the sale and distribution of such supplier's products. 

PARAGRAPH NINE: The acts and practices of respondent, as herein 
alleged, of inducing and receiving special payments or allowances from its 
suppliers which were not made available by such suppliers on proportion- 
ally equal terms to respondent's competitors are all to the prejudice and 
injury of competitors of respondent and of the public; have the tendency and 
effect of obstructing, hindering and preventing competition in the sale and 
distribution of food and grocery products and have the tendency to obstruct 
and restrain and have obstructed and restrained commerce in such merchan- 
dise and constitute unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning and in viola- 
tion of Section 5 of the Federal Trade Commission Act. 
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WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 21st day of November, A. D., 1955, issues its complaint 
against said respondent. 
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NOTICE | 

Notice is hereby given you, Giant Food Shopping Center, Inc., a cor- 
poration, respondent herein, that the 13th day of February, A. D., 1956, at 
10 o'clock is hereby fixed as the time and Federal Trade Commission Build- 
ing, Washington, D. C., as the place when and where 2 hearing will be had 
before a hearing examiner of the Federal Trade Commission, Ga the charges 
set forth in this complaint, at which time and place you will have the right 
under said Act to appear and show cause why an order should not be en- 
tered requiring you to cease and desist from the violations of law charged 


in this complaint. 
You are notified that the opportunity is afforded you to fille with the 
Commission an answer to this complaint on or before the thirtieth (30th) 


day after service of it upon you. Such answer shall contain a concise state- 
ment of the facts constituting the ground of defense and a specific admis- 
sion, denial or explanation of each fact alleged in the complaint or, if re- 
spondent is without knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in 
the complaint, the answer shall consist of a statement that respondent ad- 
mits all material allegations to be true. Such an answer shall constitute 
a waiver of hearing as to facts so alleged, and an initial decision contain- 
ing appropriate findings and conclusions and an appropriate order dispos- 
ing of the proceeding shall be issued by the hearing examiner. | In such an- 
swer, respondent may, however, reserve the right to submit proposed find- 
ings and conclusions and the right to appeal under Section 3.22, of the Com- 
mission's Rules of Practice for Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done 
in accordance with Section 3.25 of the Commission's Rules of Practice. 


[9] | 
Failure to file answer within the time above provided and failure to 
appear at the time and place fixed for hearing shall be deemed to authorize 


a hearing examiner without further notice to respondent to find the facts to 


[9] 
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be as alleged in the complaint, to conduct a hearing to determine the form 
of order, and, thereafter, to enter an initial decision containing such find- 
ings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint, to be signed by its Secretary, and its official seal to be 
hereto affixed, at Washington, D. C., this 21st day of November, 1955. 

By the Commission. 


/s/ Robert M. Parrish, 
Secretary 


a 


[15] 
[Rec'd Jan. 20, 1956 -F.T.C,] 


MOTION BY RESPONDENT GIANT FOOD SHOPPING 
CENTER, INC. TO DISMISS COMPLAINT 


ee ee SS ee 


Respondent GIANT FOOD SHOPPING CENTER, INC., by and through 
its counsel, moves the Hearing Examiner to dismiss the complaint upon the 
grounds that it fails to state a cause of action upon which relief can be 
granted against this respondent, within the meaning and intent of Section 5 
of the Federal Trade Commission Act. 

This motion is filed pursuant to Rule 3.8 of the Rules of Practice of 
the Federal Trade Commission, and a Memorandum of Points and Authori- 
ties more fully outlining respondent's case will be filed shortly. 

Respondent requests oral argument on this motion and asks that the 
time to answer or otherwise plead to the complaint, in the event an answer 
or other pleading is necessary, be extended to a date thirty days after the 
ruling on this motion. 

Respectfully submitted, 

DANZANSKY & DICKEY 

By: /s/ Joseph B. Danzansicy 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 


Counsel for Respondent GIANT FOOD 
SHOPPING CENTER, INC. 


ES 


13 


[54] 
[Rec'd Feb. 10, 1956 -F.T.C.] 
ORDER DENYING RESPONDENT'S 
MOTION TO DISMISS COMPLAINT. 

The complaint herein charges that respondent knowingly induced its 
suppliers to violate Section 2(d) of the Clayton Act or knowingly received 
the result thereof and that such action is an unfair method of competition 
or an unfair act or practice in commerce. 

Respondent's motion contends that such act is not an unfair method 
of competition. The first point urged is that the Clayton Act and the Federal 
Trade Commission Act are mutually exclusive, that because the Clayton Act 
has specifically condemned exclusive dealing and particular forms of price 
and commercial discrimination that it has thereby wholly preempted the en- 
tire field of seller discrimination and ousted the general prohibitions of the 
Federal Trade Commission Act, especially since, respondent argues, the 
Clayton Act is antithetical in philosophy to the Sherman Act. The argument 
proceeds that if the Federal Trade Commission Act covers Clayton Act 
offenses, there was no need for the former, the Federal Trade Commission 
Act, having been enacted first. | 

The Examiner sees it differently. There is nothing inconsistent in 
Congress passing a general catchall statute, and then because hearings 
had uncovered specific practices then in existence and operating , proceed- 


ing to outlaw these per se by specific interdictions when specific standards 


were met. Such a statute, of course, cannot, and does not, cover variations 
and evasions engendered in futuro, nor loopholes 


[55] 
arising from faulty draftsmanship or lack of foresight, as wiktiass the adop- 
tion of the Robinson-Patman amendment. In contrast, the Federal Trade 
Commission Act was designedly left flexible, with nonspecific standards, 
with emphasis on incipiency, potentiality, and the future, to permit a full 


[55] 
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examination of all the circumstances surrounding any commercial practice 


not yet having ripened into a Sherman Act violation, nor coming within the 
rigid prohibitions of the specific Clayton Act, to determine whether under all 
the circumstances such practice was unfair or reasonable. The Commis- 
sion was created for this very purpose of determination. The Federal Trade 


Commission Act is, in my opinion, not only a supplement to the Sherman Act 
but to the Clayton Act as well, and F.T.C. vs. Cement Institute 333 U.S. 683; 
F.T.C. vs. E. F. Keppel & Bro., Inc., 291 U.S. 304; F.T.C. vs. Motion Pic- - 
ture Advertising Service Co., 344 U.S. 392; Carter Carburetor Corporation 
vs. F.T.C. 112 F2d 722, in my opinion, sustain this view. Two of them -- 
Carter and Motion Picture -- expressly sanction what respondent in its 
brief has chosen to characterize as using the Federal Trade Commission 
Act “as a crutch to support defective allegations of violations of the Clay- 
ton Act." Of course, I do not accept such a characterization. The practice 
set forth in the complaint is not within the Clayton Act. Whether it is, or is 
not, an unfair method of competition, or unfair act or practice cannot be de- 
termined until all the circumstances of its use are limned in by evidence 
presented by counsel in support of the complaint, but certainly on its face, 
the knowing inducement of another to violate the law is prima facie too 
strong an allegation to say, a5 a matter of law, that it is not an unfair act 
or practice or unfair method of competing. 

Respondent next makes the point, that since the Trade Practice Con- 
ference Rules of the Commission for the Grocery Industry have never re- 
garded the practice complained of as unfair, it cannot be. To accept this 
would give to these voluntary rules a veto power on all nonincluded matters 
and then unknown devices which would freeze all industry practices as of 
the date of adoption, so that the Commission would be sanctioning any set 
of rules at its peril. The further argument that, since the practice com- 
plained of has no exact precedent, overlooks the intentional flexibility of 
the Federal Trade Commission Act and the many cases of first impression 
heretofore brought by the Commission in the discharge of its statutory duty 
to ferret out acts and practices to see, if under all the surrounding 
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circumstances, they are unfair. The further argument that in those cases 

where the courts have sanctioned the use of the Federal Trade Commission 
| 


Act to reach a practice 


| 
| 
| 
| 


[56] 
analogous to Section 3 of the Clayton Act -- notably the Motion Picture Ad- 
vertising case -- that the threat of monopoly was always present and that 
there is none disclosed here, hence that such cases are no authority for 
this proceeding, overlooks the other standard of Section 3, namply, a sub- 
stantial lessening of competition. Lastly, the recommendations of the 
Attorney General's National Committee are just recommendations and 
nothing more. They are neither authority nor precedent, binding neither 
the Commission or its hearing examiner. | 
Respondent's motion to dismiss this complaint is denied and respond- 
ent will file answer to the complaint within twenty (20) days from receipt 
by it of this order. | 
/s/ Frank Hier | 
Hearing Examiner 


February 10, 1956 


[57] 
[Rec'd Mar. 5, 1956 -F.T.C.] 
ANSWER OF RESPONDENT GIANT 
FOOD SHOPPING CENTER, INC. 
Comes now the respondent GIANT FOOD SHOPPING CENTER, INC., 
by its counsel, and for answer to the complaint herein states as follows: 
First Defense 
Said complaint and each and every paragraph thereof fail|to state a 
cause of action against this respondent which entitles the petitioner to re- 
lief. 
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Second Defense 
I. This respondent admits the allegations contained in PARAGRAPH 
ONE of the complaint. 
Ul. This respondent admits the allegations contained in PARAGRAPH 
TWO of the complaint except that it has no knowledge sufficient to form a 
belief as to the exact meaning of the 


[58] 

phrase "large chain” in the second line thereof, and therefore neither ad- 
mits nor denies this allegation but demands strict proof thereof. This re- 
spondent alleges on information and belief that there are approximately 
100 other retail grocery chains which have a greater volume of sales of 
grocery and related products than it does, and this respondent does less 
than .002 per cent of the $40 ,000 ,000 ,000 total volume of retail grocery 
sales in the Country. 

I. This respondent admits the allegations contained in PARAGRAPH 
THREE of the complaint. 

IV. This respondent admits the allegations contained in PARAGRAPH 
FOUR of the complaint, except that it denies that the practices alleged in 
the complaint are in commerce within the meaning of the Federal Trade 
Commission Act and further denies that these practices affect competition 
in the sale and distribution of food and grocery products. 

V. This respondent denies the allegations contained in PARAGRAPH 
FIVE of the complaint. 

VI. This respondent admits all of the allegations contained in PARA- 
GRAPH SIX of the complaint , except that it denies that the payment set in 
each contract was in fact set by this respondent. 


[59] 
VII. This respondent admits the allegations contained in PARAGRAPH 
SEVEN of the complaint. 
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VIII. This respondent denies the allegations contained in PARAGRAPH 
EIGHT of the complaint. 
IX. This respondent states that the allegations contained in PARA- 
GRAPH NINE of the complaint are a conclusion of law and are not proper 
pleadings. In answer thereto respondent denies that it induced or received 
special payments or allowances from its suppliers and denies that any of 
its acts constitute unfair methods of competition in commerce and/or un- 
fair acts and practices in commerce within the meaning and intent and/or 
in violation of Section 5 of the Federal Trade Commission Act. 
X. This respondent denies all the remaining allegations’ not specif- 
ically admitted herein. 
Third Defense 
This respondent states that the allegations contained in the petition 
do not constitute a violation of the law under Section 5 of the Federal Trade 
Ccmmission Act. | 
Fourth Defense | 
This respondent states that the theory of the case and the facts con- 
tained in the petition conclusively show that the complaint is not in the pub- 
lic interest. | 
[60] 
Fifth Defense 
This respondent states that the complaint is defective in that there 
is no allegation that respondent knew or should have known thatthe payments 
received from its suppliers were not within the defenses available to the 
suppliers. | 
Sixth Defense | 
If petitioner's complaint as set forth is construed to mean the burden 
of proof is on respondent to show that it had knowledge that the payment re- 
ceived was not being offered on proportionately equal terms to other cus- 


tomers of its suppliers, then the act as so interpreted is unconstitutional 
| 
and a violation of the due process clause of the Constitution. 


| 
| 
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Seventh Defense 
This respondent alleges that its 1955 anniversary sale was for the 
purpose of meeting competition. 
DANZANSKY & DICKEY 
By: /s/ Joseph B. Danzansky 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 


Counsel for Respondent GIANT FOOD 
SHOPPING CENTER, INC. 
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[Rec'd Mar. 9, 1956 -F.T.C.] 

MOTION BY RESPONDENT TO CONSOLIDATE 

ITS HEARING WITH THOSE OF ITS SUPPLIERS 

Respondent GIANT FOOD SHOPPING CENTER, INC., by and through 

its counsel, moves the Hearing Examiner to enter an order consolidating 
the hearings in Dockets No. 6459 (Giant Food Shopping Center, Inc.), No. 
6460 (The Sweets Company of America) , No. 6461 (Reed Candy Company) , 
No. 6462 (Tetley Tea Company), No. 6463 (Crosse & Blackwell) , No. 6464 
(Atalanta Trading Corporation) , No. 6465 (Chestnut Farms Chevy Chase 
Dairy), and No. 6466 (The Minute Maid Corporation). Attached hereto is 
a memorandum of points and authorities more fully outlining the grounds 
for the proposed order. 


[62] 


Respondent requests oral argument on this motion and requests that 


all hearings on the above docket numbers be postponed during the pendency 
of this motion and for a period of 20 days thereafter. 
Respectfully submitted, 


DANZANSKY & DICKEY 


By: /s/ Joseph B. Danzansky 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 


Ee 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION BY RESPONDENT TO CONSOLIDATE ITS | 
HEARINGS WITH THOSE OF ITS SUPPLIERS | 


| 


Factual Background | 


On November 21, 1955, complaint was issued by the Federal Trade 
Commission against this respondent, Giant Food Shopping Center, Inc., 
charging it with engaging in "unfair methods of competition” in|violation of 
Section 5 of the Federal Trade Commission Act. Service was cr mpleted 
on November 25, and the Federal Trade Commission granted this respond- 
ent an extension of time until January 25 in which to file an answer or other- 
wise plead to the said complaint. Simultaneously, but with later Docket Num- 
bers, the Commission issued complaints against certain suppliers of the re- 
spondent, charging them with violations of Section 2(d) of the Robinson-Pat- 
man Act. Answer has been filed by this respondent and by all other of its 
supplier-respondents. | 


[64] | 
Hearings on these cases are set to commence on March 14 in New 
York City, New York. This respondent, Giant Food Shopping Center, Inc., 
now moves the Hearing Examiner to consolidate its case with those of its 


suppliers and to postpone the hearings on all these cases until 20 days after 
the decision on this motion. | 
Grounds for the Motion to Consolidate | 

1. The complaints show on their face that the same commercial 
transactions are being cited to prove violations of the Federal Trade Com- 
mission Act on the part of respondent Giant Food Shopping Center, Inc., 
and violations of Section 2(d) of the Robinson-Patman Act on the part of the 
supplier-respondents. 

2. Respondent Giant Food Shopping Center, Inc. and the various sup- 


plier-respondents will be required to participate in separate hearings at 


| 
| 
| 
| 
| 
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which it will be necessary to hear the same testimony, and to consider the 
adequacy and contents of duplicate subpoenae, in the absence of such con- 
solidation. 
3. There are common questions of fact or law involved in the hear- 
ings of respondent Giant Food Shopping Center, Inc. and the various sup- 
plier-respondents. 
4. Consolidation will substantially lessen the cost of trying these 
cases on the part of the Government and on the part of the various respondents. 
5. Consolidation will expedite the hearings and the ultimate decision 


thereon. 


[65 
Argument 

It is an old well-established rule in civil trials that in actions involv- 
ing a common question of law or fact, the Court at its discretion may order 
a joint hearing or trial of any or all of the matters at issue in the actions, 
and it may order all the actions consolidated. See Rule 42(a), Federal Rules 
of Civil Procedure, 5 MOORE'S FEDERAL PRACTICE, pages 1203-1210. 
There is no requirement that there be common questions of law and fact; 
the only requirement is that there be common questions of law or fact. In 
court proceedings then, the judge at his discretion may order the actions 
consolidated. It scarcely needs case ciation to demonstrate that this prac- 
tice has been followed by this Commission as well, for many years. 

In the present matter, Giant Food Shopping Center, Inc. has been cited, 
as stated above, on account of its 1955 anniversary promotion; certain of its 
suppliers -- whose hearings we now propose be consolidated with the Giant 
hearing -- were also cited as a result of the participation in the same 1955 
anniversary advertising promotion. In each instance the same facts and 
similar commercial dealings are alleged to support the violations which 
this respondent and its supplier-respondents are claimed to have commit- 
ted. From this respondent's viewpoint, it will have to attend eight separate 
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hearings (with no right to participate in the supplier-respondents’ hearings) 
in order adequately to protect its interests and to understand the full im- 
port of the difference in the Commission's contentions between this respond- 
ent and the supplier respondents. Each of the respondent-suppliers will 
have to attend at least two similar hearings. We contend that this is unfair 


| 


and unjust and an unnecessary waste of the taxpayers’ money. | 


[66] | 
Respondent Giant Food Shopping Center, Inc. requests the) consolida- 
tion of the cases since there are common questions of law or fact. The 
various defenses offered by each of the parties would, of course, relate 
only to the parties making and proving the defenses. 
If it were argued that the consolidation requested would lead to con- 
fusion (such as might be true if the hearings were to be held in front ofa 
jury which, by the very nature of things, would be unfamiliar with the points 
involved in the dispute), there might be some merit to the legal argument. 
However, Congress established the Federal Trade Commission to supply 
experts to this type of transaction, and the Hearing Examiner is obviously 
skilled in this type of situation. It is certainly fair to presume that his con- 
duct of consolidated hearings would avoid confusion and speed the ultimate 
decisions. 


Conclusion | 
It is respectfully submitted by counsel for respondent Giant Food 
Shopping Center, Inc. that the public interest would be better protected by 
the consolidation prayed for by this motion. The costs of the separate 
hearings to all respondents and to the taxpayers who are paying the Govern- 
ment's costs will be substantially reduced if the needless duplication of 
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[er] 
effort which separate hearings would entail is minimized by the consolida- 
tion requested. 
Respectfully submitted, 
DANZANSKY & DICKEY 
By: /s/ Joseph B. Danzansky 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 
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[Rec'd Mar. 16, 1956 -F.T.C.] 
ORDER DENYING RESPONDENT'S MOTION 
TO CONSOLIDATE ITS HEARING 
WITH THOSE OF ITS SUPPLIERS 
Respondent herein moves a5 indicated on substantially the same 

grounds as set forth in a companion case -- Food Fair Stores, Inc., Docket 
6458. That motion was heretofore denied by this hearing examiner for rea- 
sons set forth in the order of denial. Respondent here has not set forth any 
reason or argument which, to him, differentiate that motion from this, or 
which, to him, overcome or vitiate his reasons for that denial. Respond- 
ent's memorandum brief in this proceeding shows on its face respondent's 
awareness of that prior ruling, bence it is not necessary to repeat here 
what was said there. Respondent's request for oral argument and for sus- 
pension of all hearings in Dockets 6460, 6461, 6462, 6463, 6464, 6465, and 
6466 is denied as is its basic motion for consolidation. 


/s/ Frank Hier 
Hearing Examiner 


March 15, 1956 
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[71] 
[Rec'd Mar. 26, 1956 -F.T.C.] 


APPEAL FROM ORDER OF HEARING EXAMINER D 
RESPONDENT'S MOTION TO CONSOLIDATE 


NG 


Respondent GIANT FOOD SHOPPING CENTER, INC., by and through 
its counsel, hereby appeals the order of the Hearing Examiner denying re- 
Spondent's motion to consolidate Dockets Nos. 6459 through 6466. This 
appeal is made pursuant to Rule 3.20 of the Commission's Rules of Prac- 


tice. Inasmuch as the Hearing Examiner's order denying the motion ad- 
versely affects substantial rights of this respondent and will materially 
affect the final decision in this action, a determination of the correctness 


of the Hearing Examiner's order before the commencement of the hearings 


in the respondent's case or in those listed in this respondent's motion to 


consolidate will better serve the interests of justice, all as set 


forth in re- 


spondent's memorandum supporting its motion to consolidate, which is in- 


corporated herewith by reference. 
Respondent requests oral argument on this appeal. 
Respectfully submitted, 
DANZANSKY & DICKEY 


By: /s/ Joseph R. Danzansky 
/s/ Raymond R. Dickey 


/s/ Bernard Gordon 


[77] 


ORDER RULING ON RESPONDENT'S 
INTERLOCUTORY APPEAL 


COMMISSIONERS: John W. Gwynne, Chairman 
Lowell B. Mason 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 


i 


i 


| 


| 
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The respondent having filed an appeal from the hearing examiner's 
order denying its motion for consolidation of certain hearings in this and 
other pending proceedings designated in the motion; and 

The matter having been heard on the appeal and the answer in oppo- 
sition thereto, and the Commission having determined, for reasons stated 
in its accompanying opinion, that the appeal should be denied: 

IT IS ORDERED that the respondent's appeal be,and it hereby is, denied. 

By the Commission. 


/s/ Robert M. Parrish 
Secretary. 
ISSUED: April 25, 1956 


[139] 
[Rec'd June 18, 1957 -F.TC.] 
MOTION TO DISMISS 

Respondent, pursuant to Rule 3.8 of the Rules of Practice of the Fed- 
eral Trade Commission, moves the Examiner to Dismiss the Complaints, 
stating as grounds therefor- 

41. That the Commission does not have jurisdiction over this Respond- 
ent for the reason that it isa “packer” subject to the Packers and Stock- 
yards Act of 1921, as codified in 7 U.S.C. 181, et seq. 

2. That Section 5 of the Federal Trade Commission Act, which Re- 
spondent is alleged to have violated, specifically exempts persons, partner- 
ships, or corporations subject to the Packers and Stockyards Act of 1921. 

3. That this motion, raising an issue of jurisdiction, is timely and 
is properly before the Hearing Examiner for decision. 

Respectfully submitted, 
DANZANSKY & DICKEY 
By: /s/ Raymond R. Dickey 


Counsel for Respondent GIANT FOOD 
SHOPPING CENTER, INC. 
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[140] 
[Rec'd June 18, 1957 -F.T.C.] 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF RESPONDENT'S MOTION TO 
DISMISS THE COMPLAINTS 
The Complaints 
On November 21,1955, a complaint was issued by the Federal Trade 
Commission against this Respondent, charging it with engaging in unfair 
methods of competition in violation of Section 5 of the Federal Trade Com- 
mission Act by knowingly inducing or receiving payments from its suppliers 
for services and facilities which it contracted to furnish, payments for 
which were not available to purchasers in competition with this Respondent. 
Respondent answered this complaint denying all the material allega- 


tions. | 


| 
More than a year and a half after the original complaint was issued, 
| 


the Commission, on May 14, 1957, by supplemental complaint added a new 
charge against this Respondent, alleging that it had also violated Section 5 
of the Federal Trade Commission Act by failing to expend the entire amount 
of money which it received in connection with its contracts to furnish serv- 


ices and facilities. 


[141] 
THE MOTION | 
Respondent, pursuant to Rule 3.8 of the Rules of Practice of the Fed- 
eral Trade Commission, has filed a Motion to Dismiss the Complaints, 
stating as grounds therefor: | 
1. That the Commission does not have jurisdiction over this Respond- 
ent for the reason that it isa "packer" subject to the Packers and Stock- 
yards Act of 1921, as codified in 7 U.S.C. 181, et seq. | 
2. That Section 5 of the Federal Trade Commission Act, which Re- 
spondent is alleged to have violated, specifically exempts persons, partner- 
ships, or corporations subject to the Packers and Stockyards a of 1921. 


| 
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3. That this motion, raising an issue of jurisdiction, is timely and 

is properly before the Hearing Examiner for decision. 
FACTUAL BACKGROUND 

Respondent , Giant Food Shopping Center, Inc., states that itis a 
“packer” within the meaning of that term as used in the Packers and Stock- 
yards Act of 1921, and as such is not subject to regulation by the Federal 
Trade Commission under Section 5 of the Federal Trade Commission Act. 

The Respondent operates a chain of thirty-six super markets in the 
District of Columbia, Virginia, and Maryland. Fourteen of these super 
markets are located within the District of Columbia. In each of them Re- 
spondent has for some time manufactured or prepared meats and meat 
food products for sale. Respondent is also engaged in marketing meat, 
meat food products, dairy products, poultry and poultry products, and eggs. 

For the fiscal year ending April 27, 1957, Respondent estimates that 
#t has manufactured or prepared as 2 packer, meat and meat food products 
valued at approximately $11,800 000 at retail. For all meat and meat products, 
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dairy products (excluding ice cream), poultry and poultry products and eggs, 
Respondent's marketing has amounted to $23,600,000 at retail during said 
fiscal year period. 

In the course of marketing meat and meat food products , Respondent 
purchases slaughtered carcasses (of steers, calves, lambs, etc.) from its 
suppliers, who deliver the same to Respondent's individual stores in the 
District of Columbia, Virginia and Maryland. 

At the time of delivery, these carcasses are not in the form in which 
they are merchantable to the public at retail in Respondent's stores. Hence, 
the Respondent, to make them marketable, must prepare them by trimming, 
fabricating , cutting, slicing, grinding, mixing and otherwise manufacturing 
and/or preparing meat and/or meat food products from these carcasses or 
portions thereof. Having done this, Respondent, in its stores, prices the 
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meat and meat food products thus manufactured and/or prepared, packages 
them, places them on sale and sells them to the consuming public. 

A brief description of the steps hereinabove described illustrates 
how Respondent manufactures or prepares meat and meat food products 
for sale in commerce. 

Respondent buys slaughtered, dressed and graded beef, calf , and 
lamb carcasses from other packers who thereafter ship the same in quar- 
tered, side and whole carcass form to the Respondent's stores, 1 

As received, these carcasses are not then ina merchantable condi- 
tion and must be prepared for sale. 


if 


1/ A beef carcass in quartered form is one which has been skinned and 
dressed and cut down the length of its back into two sides which are there- 
after split into hindquarter and forequarter. | 

A calf carcass in side form is one which has been skinned and dress- 
ed and cut down the length of its back into two sides. 
A lamb carcass in whole form is one which has been skinned and 
dressed. 


[143] 

In the case of beef, the Respondent's butchers prepare the quarter- 
ed carcasses by fabricating them into cuts of meats and meat food prod- 
ucts which are demanded by the public in the Respondent's stores. For 
example, from the hindquarter, Respondent's butchers prepare round 
steaks, sirloin tip steaks, sirloin steaks and porterhouse steaks. In addi- 
tion, boneless round roasts and sirloin tip roasts are prepared. In pre- 
paring each of these cuts, Respondent's butchers must cut the hindquarter 
at the appropriate place, in the proper thickness, trim the fat and, in the 
instance of a boneless round roast, cut the bone away and tie the meat 


| 
| 
| 
| 
| 
| 


properly. Only in these forms is the meat ready for purchase |and use by 

the customers. 
From some of the round steaks, Respondent's butchers prepare club 

steaks which require a tenderizing process. From others, ground round 
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steak and meat loaves are manufactured. The manufacture of the latter 
items is effected by putting the round steak with other ingredients through 
a grinding process, after which the meat food product thus obtained is 
garnished and packaged. In the case of meat loaf, the final product includes 
ground beef, ground pork, ground veal and various spices. In the manu- 
facture of both of these items, the character and consistency of the meats 
is completely changed. 

The forequarters are prepared by fabrication into rib roast, short 
ribs of beef, boneless chuck roasts and ground beef. 

Other special cuts of meat are also prepared, namely steak rolls 
(thin slices of round steak) , Swiss steak (tenderized round steak) , cube 
steaks, London broil, briskets, and flank steaks. The items thus prepared 
are then placed on cardboard trays called "Foodtainers," weighed and 
priced by Respondent's employees, who thereafter wrap them in the 'Food- 
tainer” with cellophane or pliofilm, sealing the package by running the ends 
of the cellophane or pliofilm over a hot plate. 
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In a similar fashion to that hereinabove outlined, Respondent also 
manufactures and prepares lamb carcasses (which are received in whole 
carcass form), calves (received in sides) and various semi-processed 
pork cuts. 

Aside from the principal cuts into which the lamb is prepared by 
fabrication which include leg roasts, shoulder roasts, rib roasts, loin chops, 
rib chops and shoulder chops, Respondent also manufactures what are known 
as lamb patties, which are a mixture of ground lamb plus spices, made in 
much the same fashion as the meat loaves hereinabove described. 

From veal carcasses, Respondent prepares veal cutlets, shoulder 
chops, leg roasts and other special items, such as veal scallopini. 

Respondent, in its stores, also manufactures a special brand of its 
own country-style sausage. Such sausage is manufactured by putting pork 
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| 
loins through a grinding process after which the ground loin is mixed with 
spices and packaged and sold in Respondent's stores. | 


THE LAW 
Section 5 of the Federal Trade Commission Act (15 U.S.C. 45) spe- 
cifically exempts "persons, partnerships or corporations, subject to Sec- 
tions 182-203, 205-228 and 229, of Title 7, except as provided in Section 

227 of Title 7"... . (known and officially cited as the "Packers and Stock- 
yards Act of 1921"). 
The latter section, namely 227, supplements the exemption in Sec- 
tion 5, stating: 
"So long as this chapter remains in effect, the Federal Trade 


Commission shall have no power or jurisdiction so far as/relating 


to any matter which by this chapter is made subject to jurisdiction 
of the Secretary except where the Secretary of Agriculture in the 
exercise of his duties hereunder, shall request of the said Federal 
Trade Commission that it make investigations and report in any case." 
The Commission, in the matter of Armour & Company (Docket No. 
6409) and the Hearing Examiner in his initial decision in the matter of 
Food Fair | 


| 
| 
| 
| 
| 
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Stores, Inc. (Docket No. 6458) have interpreted Section 5 of the Federal 
Trade Commission Act with respect to its application to persons subject 
to the Packers and Stockyards Act of 1921 and have held in those cases 
that persons who are "packers" within the definition of that term as set 
forth in that Act (7 U.S.C. 191) are exempt from the provisions of the 
Federal Trade Commission Act regardless of the nature of their primary 
operations. | 

In the most recent of these matters, Food Fair Stores, Inc., supra, 

the Hearing Examiner in his initial decision, relying on Armour & Company, 
supra, and United Corporation v. FTC, 110 F. 2d 473 (C.A. 4, 1940) ,dismissed 


| 
\ 
| 
| 
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the complaint against Food Fair in which the Commission had alleged vio- 
lations which were virtually identical to those alleged against this Respond- 
ent. Finding it unnecessary to decide whether the practices complained of 
were within the purview of the unlawful practices condemned by the Pack- 
ers and Stockyards Act, the Hearing Examiner held that since Food Fair 
was a “packer” as defined by the Packers and Stockyards Act, it was sub- 
ject to the exclusive jurisdiction of the Department of Agriculture. Espe- 
cially interesting is the Hearing Commissioner's specific finding with re- 
spect to the latter: 

"Express findings on this motion then are: 

1. Respondent comes within the definition of ‘packer’ as set out 
in 7 U.S.C. 191, not only as to its Elizabeth, New Jersey plant 
bat as an entity. ...” (Emphasis supplied) 

ARGUMENT 
This Respondert is a packer" as defined by the Packers and Stock- 
yards Act of 1921. 
Pertinent provisions of the Packers and Stockyards Act in which the 
term is defined are as follows (7 U.S.C. 191): 
When used in this chapter -- 
“The term "packer’ means any person engaged in the business 
(a) of buying livestock in commerce for purposes of 
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"slaughter, or (b) of manufacturing or preparing meats or meat food 


products for sale or shipment in commerce, or (c) of manufacturing 
or preparing livestock products for sale or shipment in commerce, 
or (d) of marketing meats, meat food products, livestock products, 
dairy products, poultry, poultry products, or eggs, in commerce; 

put no person engaged in such business of manufacturing or prepar- 
ing livestock products or in such marketing business shall be con- 
sidered a packer unless -- 
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'(1) Such person is also engaged in any business referred to 


in clause (a) or (b) of this section, or unless .. ." 

In a preceding section of the same Title, certain terms used in the 

Act are defined. Terms with which we are concerned are defined as fol- 
lows (Title 7 U.S.C. 182): | 
"When used in this chapter -- 

(1) The term 'person' includes individuals, partnerships, 


corporations and associations. | 
* * * 
'(3) The term 'meat food products’ means all products and 
by-products of the slaughtering and meat-packing industry] -- if 
edible; 
* * * 
'(6) The term ‘commerce’ means commerce between any 
State, Territory, or possession, or the District of Columbia, and any 
place outside thereof; or between points within the same State, Ter- 
ritory, or possession, or the District of Columbia, but through any 
place outside thereof; or within any Territory or possession, or the 
District of Columbia. Aug. 15, 1921, c. 64, Section 2, 42 Stat. 159." 
Inasmuch as this Hearing Examiner, this Commission, and the Fed- 
eral Courts that have discussed the matter unanimously agree tha "packers" 
are not subject to the provisions and penalties of the Federal Trade Com- 
mission Act, the only question which this Hearing Examiner must now de- 
cide is whether Respondent's operations are such as to bring it within the 
purview of the exemption which it claims. | 
As the Hearing Examiner said in his Initial Decision in the Food Fair 
case, no legislative history need be studied. The definition set forth in 7 
U.S.C. 191 (b) is clear and unambiguous -- any person engaged in the busi- 
ness of manufacturing or preparing meats or meat food products for sale 


in commerce is a packer. 
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It is obvious from the facts as set forth above and those set forth 
in the affidavits of Emanuel Cohen, Sidney Danneman, L. J. Maret and 
Joseph Klipple filed herewith that Respondent is thus 2 packer: 

1. It manufactures and/or prepares meat and/or meat food products 
(meaning all edible products and by-products of the slaughtering and meat 
industry), such as sausage, hamburger, lamb patties and the various car- 
cass meats which are cut, sliced or fabricated into finished form and put 
in Respondent's own packages for sale in commerce. 

2. It prepares meats and/or meat food products by slicing, cutting, 
fabricating , boning, rolling, and placing in Respondent's own containers 
meats and/or meat food products. 

3. It engages in the business of marketing meats, meat food prod- 
ucts, dairy products, poultry or eggs in commerce as is required by para- 
graph (d) of Section 191. 

The term “packer” is broadly defined in the Packers and Stockyards 
Act of 1921. In the instant case, the pivotal question in determining wheth- 
er this Respondent is a packer turns on whether or not Respondent manu- 
factures or prepares meat or meat food products for sale in commerce. 

It is obvious that Respondent's operations are in commerce as that 
term is defined by the Packers and Stockyards Act, since Respondent is 
engaged in the business of manufacturing or preparing meats or meat food 
products for sale within the District of Columbia -- which is exactly the 
language set forth in 7 U.S.C. 191(b) and the last disjunctive phrase of 7 
U.S.C. 182 (6). Respondent operates fourteen stores within the District of 
Columbia in each of which it manufactures or prepares and sells meat and 
meat food products. 

By “manufacturing” is generally meant the production of articles for 
use, from raw or prepared materials by giving such materials new forms, 
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qualities, properties, or combination, whether by hand labor or machine. 
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Black's Law Dictionary, 4th Edition (1951), at page 1117. 
On numerous occasions, the making or production of sausage has 
been construed to be manufacturing: Commonwealth v. Mayer, 180 Va. 
466, 23 S.E. 2d 353 (1942); Commissioner of Corporations and Taxation v. 
Assessors of Boston, 321 Mass. 90, 71 N.E. 2d 874 (1947); State v. Mag- 
nolia Packing Co., 213 La. 661, 35 So. 2d 422 (1948); Morris & Co., Inc. 
v. Commonwealth, 116 Va. 912, 83 S.E. 408 (1914). 
The term “prepare” has also been defined in numerous instances. 
Black's Law Dictionary, 4th Edition (1951), at page 1344, defines "prepare" 


to mean: 
"to provide that necessary means; to make ready; to provide that 
which is appropriate or necessary." (Emphasis supplied) 

In United States v. Conkey & Co., 12 Ct. Cust. App. 552 (1925) , the 

term "prepared" was defined for the purpose of determining whether or 
not frozen lamb was a prepared meat within the purview of the Tariff Act 


of 1922. The Court said (at page 555): | 
". . . When used in the tariff sense, the word ' prepared’ is 
sometimes used synonymously with 'preserved,' but in a/ general 


sense, it implies that fresh or raw material has undergone certain 
mechanical changes, such as cutting, slicing, grinding, mashing, 
mixing, etc., and usually implies that it has been advanced toward 
the condition in which it is used, and frequently such preparation 
either aids or accomplishes preservation." | 
In terms of the statute under discussion, as the terms therein have 
been defined, it is obvious that this Respondent is a packer. It is note- 
worthy that the terms "manufacture" or "prepare" which are used in the 
statute are in the disjunctive. It follows then that, if this Respondent does 
either or both, it is a packer. 
Respondent transforms raw materials into different form), changing 
their character and consistency and thus manufactures. Likewise it cuts, 
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slices, and grinds meat carcasses or portions thereof in such manner aS 
to make them ready for sale. It thus manufactures or prepares meat and 
meat food products for sale. 

Moreover the definition of the term “packer” used in the Act spe- 
cifically contemplates the type of operation in which this Respondent is 
engaged. In Subsection (a) of 7 U.S.C. 191 the term "packer" is defined to 
mean any person engaged in the business of marketing meats, meat food 
products, dairy products, poultry products, poultry or eggs in commerce, 
provided such person iS also engaged in the business referred to in Subsec- 
tions (a) or (b). Since Respondent is primarily engaged in the very business 
described in Subsection (d) and as an essential part thereof, is also engaged 
in the business described in Subsection (b) of 7 U.S.C. 191, it falls directly 
within that type of operation contemplated by the statute. 

That Respondent is a packer is further emphasized by a prior deci- 
sion of the Hearing Examiner in the matter of Food Fair Stores, Inc. In 
his Initial Decision, the Hearing Examiner in his express findings quoted 
hereinbefore stated that Food Fair was a packer, not only as to its Eliza- 
beth, New Jersey plant, but as an entity. Respondent, which is for all prac- 
tical purposes, in virtually the identical economic position as Food Fair 


with respect to the total operations of the respective firms -- namely the 
distribution of food at retail -- must be also, therefore, a packer a5 an 

For all of the above reasons Respondent prays that the complaints 
against it be dismissed. 
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Respectfully submitted, 
DANZANSKY & DICKEY 


1406 G Street, N.W. 
Washington, D.C. 


By: /s/ Joseph B. Danzansky 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 
/s/ Robert Rolnick 
Attorneys for Respondent GIANT FOOD 
SHOPPING CENTER, INC. 


——————— 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 
GIANT FOOD SHOPPING CENTER, INC., Docket No. 


a corporation. 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 


EMANUEL COHEN, being first duly sworn on oath deposes and says 
that: | 

1. He is the Treasurer of GIANT FOOD SHOPPING CENTER, INC., 
a corporation hereinafter sometimes referred to as GIANT FOOD. 

2. He has certified to, signed and caused to be filed Form L.S. 125, 
and attachments thereto, said form being The Annual Report of PACKERS 
to the Department of Agriculture. 

3. Such Report was filed with the Department of Agriculture on Mon- 
day, June 17, 1957, within sixty (60) days of the close of GIANT FOOD'S 
fiscal year as requested on the form. 

Further deponent saith not. 

/s/ Emanuel Cohen 
[JURAT the 18th day of June , 1957] 
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AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 
L. J. MARET being first duly sworn under oath deposes and says 
that: | 
1. He is the Office Manager of GIANT FOOD SHOPPING CENTER, 
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INC., a corporation (nereinafter referred to as GIANT FOOD), working 
under the direct supervision of the Comptroller of GIANT FOOD. 

2. Pursuant to instructions he has made an investigation of the 
books and records of GIANT FOOD to determine the approximate pound- 
ages and approximate dollar values of meat and meat food products, dairy 
products (excluding ice cream), poultry and poultry products, and eggs 
sold by GIANT FOOD during its most recent fiscal year period closing 
April 27, 1957. 

3. The following approximate poundages and retail dollar values of 
meat and meat food products, and poultry and poultry products were sold 
by GIANT FOOD during the above said fiscal year period: 


[153] 
A. Poundages 


22,900,000 lbs. 
1,700,000 lbs. 
1,200,000 lbs. 
| Pork 3,300,000 lbs. 


Smoked Meats: ~ 
Ali types 3,500 ,000 lbs. 


Dried and Salted Meats: 
All types 140 ,000 lbs. 
TOTAL MEAT POUNDAGE SOLD 32 ,740 000 lbs. 
Poultry and Poultry Products 8,800,000 lbs. 


TOTAL POULTRY POUNDAGE 
SOLD 8,800,000 Ibs. 


B. Values - Meat 
Of this total poundage, by averaging prices and markups, your de- 
ponent estimates the retail value of all meat sold by GIANT FOOD during 
said period to be approximately $13,800,000. Of this total, the approximate 
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retail value of all meat and meat food products manufactured or prepared 
from fresh beef, lamb, veal and pork carcasses or portions thereof was 
$11 ,800 000. 


C. Values - Poultry 
Poultry and poultry products sales amounted to approximately a re- 
tail value of $3,500,000 during said fiscal year period. 


| 


[154] ! 


4. The approximate value of Dairy Products (excluding ice cream) 


sold during said fiscal year period amounts to $4,500,000. No poundage 
figures may be estimated on dairy products sold except for cheese, which 
your deponent estimates to be 2,100 000 pounds. During said fiscal year 
period your deponent estimates that approximately 2 900,000 dozen eggs 
were sold by GIANT FOOD at a retail value of approximately $1 ,800 ,000. 
Further deponent saith not. | 


/s/ L. 3. MARET 
[JURAT the 18th day of June, 1957] 
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AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 
SIDNEY DANNEMAN, being first duly sworn, on oath deposes and 
says: | 
1. That he is director of meat, delicatessen, and sea food merchan- 
dising of GIANT FOOD SHOPPING CENTER, INC., a corporation (herein- 
after sometimes referred to as "GIANT FOOD"), and has held this posi- 
tion for at least five years prior to this affidavit. 
2. That he has been an employee in various capacities, ranging 


from meat market manager to his present position, with GIANT FOOD 
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SHOPPING CENTER, INC., since its entry into business in the District of 
Columbia in 1936. 

3. That in his present position the meat departments -- including 
but not limited to all manufacturing and processing operations regarding 
meat and meat food products carried on by GIANT FOOD -- come under 
his direct supervision and responsibility. 

4. That GIANT FOOD operates a chain of thirty-six supermarkets 
in the District of Columbia, Virginia, and Maryland, of which fourteen super- 
markets are located within the District of Columbia. 
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5. That GIANT FOOD employs under his general supervision and 
responsibility in the purchase, fabrication, preparation, processing, and/or 
manufacture and sale of meat and meat food products, approximately 375 
persons , of whom 130 are located within the District of Columbia and en- 
gaged in such operations. 

6. That in each of the GIANT FOOD stores in the District of Colum- 
bia, GIANT FOOD has for at least the past five years engaged in manufac- 
turing and preparing meat and meat products for sale and, as a necessary 
corollary thereto, GIANT FOOD also has engaged and is engaged in mar- 


keting meat and meat food products and ase dairy products and eggs. In 
addition , deen be gti ‘FOOD heer Pn in the marketing 
at retail offfairy products, poultry products, poultry and eggs aay 
tional $6 ,300 ,000. 

7. Your depondent states that GIANT FOOD manufactures or pre- 
pares meat and meat food products at all of its stores as follows: 

(a) GIANT FOOD buys dressed and graded beef from its sup- 
pliers who the reafter ship the same in quartered-carcass form to the 
various stores aforesaid owned and operated by GIANT FOOD. (A steer 
in quartered-carcass form is one which has been cut down the line of its 
back into two sides which are thereafter split into hindquarters and fore- 
quarters. Such products cannot be sold to consumers until further 


preparation into the form of fabricated cuts or processed meats). 
(b) Butchers under the general supervision and direction of 
your deponent then prepare the quartered carcasses by fabricating them 
into cuts of meat and manufacturing them into meat food products which 
are demanded by the public in GIANT FOOD stores. For example, from the 


[157] | 
hindquarter said butchers prepare round steaks, sirloin tip steaks, sirloin 
steaks, and porterhouse steaks. In addition, boneless round roasts and sir- 
loin tip roasts are prepared. In preparing each of these cuts into such final 
fabricated form, butchers must cut the hindquarter at the appropriate place, 
in the proper thickness, trim the fat, and in the instance of a boneless round 
roast cut out the bone and roll and tie the "boned out" round so that it may 
be sold as a round roast. Only in these various forms and others not here- 
in described, such as chops, cutlets, etc., is the meat ready for purchase 
and use by the customers. In addition to the above preparations, GIANT FOOD's 
butchers also prepare club steaks from the round steaks by the use of a 
mechanical tenderizing process. 

(c) The forequarters of the quartered carcass are similarly 
prepared by fabrication into rib roasts, short ribs of beef, boneless chuck 


roasts, and ground beef. Other special cuts of meat are also prepared, 
such as steak rolls (which are thin slices of round steak rolled) , Swiss 
steak (which is tenderized round steak), cube steaks, London broil, briskets 
and corned briskets, and flank steaks. 
(d) Ina similar fashion to that hereinabove aeriee: GIANT 
FOOD'S butchers also manufacture and prepare lamb carcasses (which 
are received as whole skinned carcasses rather than quarters) , calves (re- 
ceived in sides rather than quarters) , and various semi-processed pork cuts. 
(e) In the case of the whole lamb carcasses, the principal cuts 
into which the lamb is prepared by fabrication from the carcasses by GIANT 
FOOD'S butchers include leg roasts (both boned and rolled and with bone in), 
shoulder roasts, rib roasts, loin chops, shoulder chops, and round bone chops. 


| 
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(f) From the halved calf carcasses GIANT FOOD'S butchers 
prepare, among other things, veal cutlets , shoulder chops, leg roasts, and 
other special items such as veal scallopini. 

(g) In addition to the preparation by fabrication and the cutting, 
trimming, boning, rolling, and tying processes above described, GIANT 
FOOD'S butchers also manufacture at GIANT FOOD stores meat loaves, 
country style sausage, lamb patties, and hamburger and sirloin steak patties. 

(h) In the case of hamburger and sirloin steak patties, the items 
are manufactured by putting round steak or sirloin tips (as the case may 
be) through a grinding process, running the ground meat through a patty 
machine for formation into patties, garnishing the patties, and packaging 
them, as will be hereinafter described. 

(i) In the case of meat loaf, various meat products in pre- 
determined proportions are ground, including beef, pork, and veal, along 
with various spices. This meat loaf is also packaged as hereinafter described. 

(j) In the case of the manufacture of lamb patties, which are a 
mixture of ground lamb plus spices, they are made in much the same fash- 
ion as the hamburger and sirloin patties hereinbefore described. 

({k) In the case of GIANT FOOD'S special brand country style 
sausage , the sausage is manufactured by putting pork loins through a grind- 
ing process, after which the ground loin is mixed with various spices in 
predetermined proportions, garnished, and packaged as hereinafter described. 

(1) Inthe manufacture of all of these items described in sub- 
paragraphs, the character and consistency of the meats is completely changed 
from what it was prior to the manufacturing process. 


[159] 
(m) Having prepared and/or manufactured the products de- 
scribed in subparagraphs (a) through (1) above, the items thus prepared 


and/or manufactured are then placed on cardboard or paper-composition 


| 
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trays called "foodtainers ," weighed and priced by GIANT FOOD'S employees 
who thereafter wrap them into foodtainers with cellophane or pliofilm, hav- 
ing previously placed a descriptive label with the GIANT FOOD trade name 
thereon, showing weight and price and type of product on the top of the 
weighed package , and the cellophane or pliofilm wrap is then sealed by run- 
ning the ends of the cellophane or pliofilm over a hot plate. The completed 
prepared or manufactured meat or meat food product is then placed ina 
self-service meat case for sale to and purchase by the retail customer. 

8. Your deponent states that the quartered carcasses in the case of 
beef, the sides in the case of veal, and the whole carcasses in the case of 
lamb could not be sold to the public in the form received and must go through 
the aforesaid preparation and/or manufacturing processes by GIANT FOOD 
stores prior to being offered for sale to the consuming public. | 

9. Your deponent states further that the meat and meat food products 
manufactured aforesaid, such as the meat loaves, lamb patties, ground round 
steaks , and country style sausage, are offered for sale and sold competitive- 
ly with similar products manufactured, packaged, and sold to GIANT FOOD 
stores for resale at retail by meat and meat food products manufacturers 
and/or processors, such as the Jones Sausage Company located in Fort 
Atkinson, Wisconsin, Swift and Company, Armour and Company, Briggs and 
Company of Washington, D.C., Auth Brothers, Inc. of Washington, D.C., 
and other similar manufacturers of meat and meat food products. 


| 
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10. Your deponent further states that GIANT FOOD, in the manufacture 
of these products, uses the same or similar techniques of inidlutactairtny 


operation, with the exception of machinery required for volume production, 
| 


as do other manufacturers of meat and meat food products of a similar 
character such as those hereinbefore listed. 
Further deponent saith not. 


/s/ SIDNEY DANNEMAN | 
[JURAT the 18th day of June, 1957] 
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AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Joseph Klipple , being first duly sworn under oath deposes and says 
that: 

1. He is an employee of GIANT FOOD SHOPPING CENTER, INC.,a 
corporation hereinafter sometimes referred to as GIANT FOOD. 

2. The photographs attached hereto, which are true and accurate 
represe’ ions of the meat processing ope rations by which GIANT FOOD 
manufactures and/or prepares meat and meat food products, were taken 
by him on the 14th and 15th days of June, 1957, at GIANT FOOD STORES 
#29 and #2, located respectively at 3336 Wisconsin Avenue, N.W., Wash- 
ington, D.C., and 845 Bladensburg Road, N.E., Washington, D.C. 

Further deponent saith not. 

/s/ Joseph Klipple 
[JURAT the 18th day of June, 1957] 


fe 


[162] 


SOME OF THE MANUFACTU RING AND/OR PREPARING 
OPERATIONS OF MEAT AND MEAT FOOD PRODUCTS 
IN GIANT FOOD DEPARTMENT STORES 

Boning out pork loins 
Seasoning pork loins 
Grinding pork 

Additional seasoning added 
Mixing the ground pork 
Treating the sausage 
Packaging the sausage 


| 
| 
| 
| 


SOME OF THE MANUFACTURING AND/OR PREPARING 

OPERATIONS OF MEAT AND MEAT FOOD PRODUCTS 

IN GIANT FOOD DEPARTMENT STORES 
ontinued 


Receiving the lamb carcasses 


Various steps in breaking up lamb 


| 
| 
1 
| 
| 
| 
| 
i] 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Cutting carcasses of lamb into various 
consumer cuts | 


Making lamb patties -- grinding boneless 
lamb and running it through a meat patty 
machine to make lamb patties | 


| 
| 


Consumer display for self service 


| 
Breaking up hind quarter of beefinto | 
prime cuts 


Breaking up of forequarters of beef into 
prime cuts 


Boning out of rump of beef and round of! beef 


| 
| 
| 
| 
| 
| 
| 
| 


Tying of boneless rumps of beef 


Boning out trimming for preparing of ites 
beef 


Boning out rib for making of Deimonieo steaks 
Separating round of beef, top to bottom | 
Cutting boneless round steak | 
Cutting of porterhouse steaks | 
Packaging meat loaf and ground sirloin patties 


| 


Wrapping of chuck roast | 
Wrapping of chuck roast | 


Packaged merchandise displayed in case for 
consumer 


| 
| 
| 
| 
| 
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[Rec'd June 19, 1957 -F.TC.] 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
GIANT FOOD SHOPPING CENTER, INC. Docket No. 6459 
a corporation 
AFFIDAVIT IN SUPPORT OF RESPONDENT'S 
__ MOTION TO DISMISS THE COMPLAINTS _ 
ROBERT ROLNICK, being first duly sworn on oath, deposes and says: 

1. That Iam associated with the firm of Danzansky & Dickey and am 
one of the attorneys of record for Giant Food Shopping Center, Inc., the 
Respondent in the above-captioned matter. 

2. That on June 19, 1957 I received a letter dated June 17, 1957 from 
Edward L. Thompson, Acting District Supervisor, Packers and Stockyards 
Branch of the United States Department of Agriculture, advising me that the 
Respondent herein is "a packer subject to regulation under the provisions 
of the Packers and Stockyards Act, 1921, as amended.” A photostatic copy 
cf said letter, which is self-explanatory, is annexed hereto. 


/s/ Robert Rolnick 


[JURAT the 19th day of June, 1957] 
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UNITED STATES DEPARTMENT OF AGRICULTURE | 
Agricultural Marketing Service | 
Washington 25, D.C. | 

| 


June 17, 1957 


Mr. Robert F. Rolnick, Attorney at Law | 
District National Building 
1406 G Street, N. W. 
Washington 5, D.C. 


Dear Mr. Rolnick: 


This will acknowledge receipt of the executed copy of our) annual re- 


port, Form LS-125, delivered in person to this office today covering the 
operations of the Giant Food Shopping Center, Inc., Washington D.C., for 
the period ending April 27, 1957. 
A review of this annual report form discloses that the Giant Food 
Shopping Center, Inc., Washington, D. C. and its District of Columbia sub- 


sidiaries or affiliated companies are engaged in the business of manufac- 


turing and/or preparing meat or meat food products for sale or shipment 
within the District of Columbia, which makes the Giant Food Shopping 
Center, Inc. a packer subject to regulation under the provisions of the 
Packers and Stockyards Act, 1921, as amended. It is requested that you 
inform your client that its operations are required to be conducted in strict 
accordance with the provisions of the Packers and Stockyards Act, 1921, as 
amended and the regulations promulgated thereunder by the Secretary of 
Agriculture. In order that you and your client may be familiar) with the 
provisions of the Act and current regulations affecting packers) we are en- 
closing herewith two copies of our publication S. R. A. 164. | 
The annual report of the Giant Food Shopping Center, Inc}, Washing- 
ton, D. C. has been accepted for filing and it has been made a part of our 


official records. 
Very truly yours, ! 
/s/ Edward L. Thompson | 
Acting District Supervisor 
Enclosures Packers and Stockyards Branch 
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[Rec'd Aug 7, 1957-F.T.C.] 
UNITED 


STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of ) 
GIANT FOOD SHOPPING CENTER, INC., Docket No. 6459 
a corporation ) 


INITIAL DECISION 


Frank Hier, Hearing Examiner 
ee 


Andrew C. Goodhope, Fredric T. Suss, and 
Alvin D. Edelson, for the Commission 


Danzansky & Dickey, by Raymond R. Dickey, 
Washington, D. C., for the respondent 


ee ee ee Se 

This matter comes on for decision on motion by respondent to dis- 
miss the complaint because of an asserted lack of jurisdiction of the Federal 
Trade Commission to bring or prosecute same. Although considerable proof 
on the merits has been taken and the complaint has been amended by the 
Commission, the motion is timely since it is a plea to jurisdiction. 

The ground of the motion is that respondent claims to be a "packer ," 
subject exclusively to the jurisdiction of the Secretary of Agriculture under 
the Packers and Stockyards Act of 1921, 7 U.S.C. 181 et seq. Respondent 
operates a chain of 36 supermarkets in the District of Columbia, Virginia, 
and Maryland, of which 14 are located in the District of Columbia, and 
through these stores it markets meat, meat food products, dairy products, 
poultry and poultry products, eggs, floor wax, groceries and allied products 
of all kinds and descriptions, doing a business for the fiscal year ending 
April 30, 1955, according to the complaint, of some $60 000 000. The moving 
papers, the factual allegations of which are not controverted 
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by the counsel supporting the complaint, show that for the Hgcal year end- 
ing April 27, 1957, respondent did approximately $11 ,800 ,000 at’ ‘retail in 
meat and meat food products "manufactured or prepared by it as a packer," 
and that its total business at retail for meat, meat food products, dairy 
products, excluding ice cream, poultry, poultry products, and eggs amounted 


to $23,600,000 for the same period. Its claim for immunity by reason of 
lack of jurisdiction is based on 7 U.S.C. 191, paragraph (b) thereof, which 
reads as follows: | 
‘When used in this chapter -- the term ‘packer’ means anly 
person engaged in the business of * * * manufacturing or 
preparing meats or meat food products for sale or shipment 
in commerce.” | 
There is no claim that respondent buys livestock in commerce for purposes 
of slaughter, that it owns or controls, directly or indirectly, through store 
ownership, controlled or otherwise, any interest in a packing plant to the 
extent of 20 percent or more. Although respondent has been engaged in its 
present business since 1936, it apparently did not regard its activities as 
within the Packers and Stockyards Act until the day before it filed this mo- 
tion to dismiss, when it registered as a packer with the United States De- 


partment of Agriculture. This is rather persuasive evidence in and of it- 


self. The factual allegations set forth in the moving papers, which must 

be taken as true as they are not controverted by counsel supporting the 
complaint, show that respondent buys from slaughter houses slaughtered 
carcasses of steers, calves, and lambs, the lambs being in whale carcass, 

the claves in half carcass, and the steers in quarter carcass, and that its 
butchers cut them up into steaks, roasts, chops and, in addition, make meat- 
loaf and country sausage, that when so cut up or so ground up the results 

are placed in cellophane or pliofilm and set out in cool counters for cus- 
tomers' selection. This butchering, trimming, cutting, slicing, grinding, 

etc., are illustrated by some 41 fancy photographs of the operations described. 


| 
| 
| 
| 
| 
| 
| 
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Because of this, respondent claims that it is engaged in manufacturing or 
preparing meats or meat food products for sale or shipment in commerce. 
Exclusive jurisdiction over the acts and practices enumerated in 7 USC. 
192, by those defined in U.S.C. 191, is conferred on the Secretary of Agri- 
culture by 7 U.S.C. 227, reading as follows: 
"On or after the enactment of this Act, and so long as it 

remains in effect, the Federal Trade Commission shall 

have noe power or jurisdiction So far as relating to any 

matter which by this Act is made subject to the jurisdic- 

tion of the Secretary, except in cases in which, before 

the enactment of this Act, complaint has been served 


[173] 

under Section 5 of the act entitled "An Act To create a 

Federal Trade Commission, to define its powers and 

duties, * * *' and except when the Secretary of Agri- 

culture, in the exercise of his duties hereunder, shall 

request of the said Federal Trade Commission that it 

make investigations and report in any case (August 15, 

1921, Chapter 64, Section 406, 42 Stat. 169; 7 U.S. 

Code Section 227).” 
The two exceptions mentioned in the above code section are obviously in- 
applicable to this proceeding and it will be noted that the jurisdictional 
exclusion is as "to any matter which by this Act, is made subject to the 
jurisdiction of the Secretary eee 

The "matter" above referred to is obviously that which is contained 
in 7 U.S.C. 192,'which is so broad as to embrace, in this hearing, examin- 
er's opinion, the charge of the complaint which, in gist, was soliciting and 
inducing or accepting advertising allowances from its suppliers with knowl- 
edge that such advertising allowances were in violation of Section 2(d) of 
the Clayton Act. Respondent is admittedly engaged in commerce. 
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In addition, respondent relies on Section 5(a) (6) of the Feder Trade 
Commission Act (15 U.S.C. 45), which reads as follows: 
"The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations, except! 
banks, common carriers subject to the Acts to regulate com- 
merce, air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1938, and persons, partnerships, 
or corporations subject to the Packers and Stockyards Act, 
1921, except as provided in section 406 (b) of said Act, from 
using unfair methods of competition in commerce and un-| 


| 
fair or deceptive acts or practices in commerce." | 


This hearing examiner has previously discussed these various sec- 
tions of the law in the matter of Food Fair Stores, Inc., Docket No. 6458, 
and in the matter of Crosse & Blackwell Company , Docket 6463, and came 
to the conclusion that from the law itself and its legislative history the 


Congress intended, in the enactment of the Packers and Stockyards Act by 


its very breadth, to confer exclusively on the Secretary of Agriculture the 
acts and practices of all who came within the definition of a packer as set 
out in 7 U.S.C. 191, and to deny the Federal Trade Commission any regula- 
tion thereof. 


| 


| 
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The issue here, therefore, boils down to whether or not the activities 


of respondent, as above set out, are within the definition of ies pain 
or preparing meat or meat food products for sale or shipment in commerce.' 
Cutting up, slicing, grinding, trimming and wrapping meat certainly 
cannot be considered manufacturing, nor is it, in my opinion, preparing 
meat or meat food products for sale or shipment in commerce, ay more 
than a delicatessen owner running a loaf of bread through a slicing machine 
at the customer's request is preparing bakery products for sale or ship- 
ment in commerce, or a men's clothing store which lengthens or shortens 
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sleeves on a coat or cuffs on trousers is preparing clothing for sale or ship- 
ment in commerce. As a matter of fact, all of these trimming and slicing 
and grinding operations used to be done by the purchaser himself, at least 
when this hearing examiner was a boy, and are presently done to a large 
extent by those restaurants which specialize in steaks and the like. To hold 
that slicing off a steak to the thickness desired by the customer would put 

a restaurant in the District of Columbia in the category of a packer is 
stretching not only the law but one's common sense to the breaking point. 

My conclusion, therefore, is that insofar as respondent cuts and wraps meat, 
whether it means trimming off fat or taking out bones, is not preparing meat 
or meat food products for sale or shipment in commerce. 

There remains, however, the problem of sausage and meatloaf, which - 
respondent makes by grinding up meat, mixing it with spices, and in the 
case of sausage, with other meat such as veal, and perhaps with other ingred- 
ients. The resultant products are not, therefore, meat per se, such as ham- 
burger, but are meat products distinctly known to the public as such. Wheth- 
er this be called manufacturing or merely processing, the operation is, nev- 
ertheless, preparing a meat food product, separate and different from meat 
alone and consequently, in my opinion, within the definition (7 U.S.C. 191(b)) 
quoted above. 

The record does not show what percentage of sales these two products 
account for, but it must be minuscule, in comparison to respondent's total 
business. Hence the problem is immediately posed, does this minor and 
incidental activity as a "packer" exempt respondent from Federal Trade 
Commission jurisdiction over its entire business and give to the Secretary 
of Agriculture exclusive jurisdiction to regulate its immense retailing ac- 
tivities in groceries, fresh fruits and vegetables, kitchen aids such as floor 
wax and soap? Or, posed in legal terms, does the Packer and Stockyards 


Act confer an in personam immunity or is it merely in rem? 
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Commission counsel have consistently contended in this series of 


cases for the latter. The argument is both plausible and persuasive, but 

the Packers and Stockyards Act is couched in personal as opposed to activ- 
ity terms. Thus, Section 191 defines "packers" not "packing ," and con- 
sistently uses the term "person," which by Section 182 includes individuals, 
partnerships, corporations and associations. Section 192, which interdicts 
a broad category of commercial practices, reads in preamble ‘it shall be 
unlawful for any ‘packer'" etc. -- "packer" having been defined in the pre- 
vious section. And so throughout the remainder of the act. Similarly, the 
Wheeler-Lea amendment of 1938 to the Federal Trade Commission Act 

(15 U.S.C. 45) Section 5(a) (6), of the latter act, reads in its exempting clause 
“persons, partnerships or corporations subject to the Packers and Stock- 
yards Act of 1921* * * ." I find nothing in the legislative history to support 


any segmentation of jurisdiction. 


Commission counsel's plea in effect asks for re-legislation or amend- 
ment of the Packers and Stockyards Act by adding thereto, in appropriate 
places, such words as "to the extent that" or “only insofar as" respondent's 
business falls within the definition in 7 U.S.C. 191. This, of course, under 
the euphemism of "interpretation." Where the statute is plain and unam- 
biguous in its terms, there is neither warrant or power to "interpret" -- 
only Congress can do so. 

The conclusion, reluctant but firm, therefore, is that the | jurisdiction- 
al grant to the Secretary of Agriculture and the denial thereof to the Fed- 
eral Trade Commission is one in personam and that if any part of facet of 
a "person's" business is within the definition of "packer,"' no|matter how 
small or insignificant, all of his activities are beyond regulation by the 
Commission. Intellectual honesty compels no less. ! 

It follows that respondent's motion to dismiss must be granted. 
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ORDER 


IT IS THEREFORE ORDERED that the complaint and the amended 
and supplemental complaint in this proceeding be, and the same hereby are, 
dismissed for lack of jurisdiction. 

/s/ Frank Hier 


Hearing Examiner 
August 7, 1957 


[176] 
[Rec'd Aug 14,19 57-F.TC.] 


NOTICE OF INTENTION TO APPEAL 


To Hearing Examiner Frank Hier: 


COME NOW counsel in support of the complaint and give notice that 
they intend to appeal the Hearing Examiner's Initial Decision in this matter, 
dated August 7, 1957 and served upon counsel August 13, 1957, to the Com- 
mission. 

The Appeal Brief in this matter is due under the Commission's Rules 
on September 12, 1957. 

Respectfully submitted, 
/s/ Andrew C. Goodhope 
/s/ Fredric T. Suss 
/s/ Alvin D. Edelson 
Counsel Supporting Complaint 


August 14, 1957 
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[177] 
[Rec'd Sep 9, 1957 -F.T.C|] 


REQUEST FOR EXTENSION OF TIME 
TO FILE APPEAL BRIEF 


| 
| 
| 
| 


COMES NOW counsel in support of the complaint and requests a five 
(5) day extension of time for filing appeal brief in this matter due September 
12,1957. The reason for this request is to have sufficient time to have the 
appeal brief printed. Counsel for respondent have advised that they have 
no objection to this extension of time. | 
Respectfully submitted, 


| 


| 


/s/ Andrew C. Goodhope 
Counsel in Support of Complaint. 


September 9, 1957. 


[197] 
ORDER VACATING INITIAL DECISION AND 
REMANDING CASE TO HEARING EXAMINER 


COMMISSIONERS: | 
John W. Gwynne, Chairman | 
Robert T. Secrest | 
Sigurd Anderson | 
William C. Kern | 
Edward T. Tait 


This matter having come on for hearing upon the appeal of counsel 
| 
supporting the complaint from the hearing examiner's initial decision grant- 
ing the motion of the respondent to dismiss the complaint for lack of juris- 


| 


diction; and | 
The Commission, for reasons stated in the accompanying opinion, 
having determined that the hearing examiner was in error in granting said 
motion: 
IT IS ORDERED that the initial decision be, and it hereby is, vacated 


and set aside. | 


[197] 
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IT IS FURTHER ORDERED that this case be remanded to the hear- 
ing examiner for further proceedings in accordance with the Commission's 
opinion. 
By the Commission. 


/s/ Robert M. Parrish, 
Secretary 


ISSUED: December 19, 1957 


[198] 
OPINION OF THE COMMISSION 


By Kern, Commissioner: 

Respondent was charged with violating Section 5 of the Federal Trade 
Commission Act through, among other things, inducing payments of dis- 
criminatory advertising allowances by suppliers of its merchandise, which 
allowances it knew or should have known to be discriminatory. In the course 
of the hearings, respondent moved for dismissal of the complaint on the 
ground that it is a packer within the meaning of the Packers and Stockyards 
Act of 1921, 1/ and that the acts and practices to which the charges re- 
lated are within the exclusive jurisdiction of the Secretary of Agriculture. 
The hearing examiner granted the motion and filed an initial decision dis- 
missing the proceeding. Counsel supporting the complaint have appealed. 

Since 1936 respondent has operated a chain of supermarkets for re- 
tailing food -- including meat, poultry and dairy products -- and household 
articles. After this proceeding was commenced and immediately before 
filing its motion to dismiss, respondent registered as a packer with the 
United States Department of Agriculture. According to 


1/ 49 stat. 160; 7 U.S.C. 191, et sea. 
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{199] 
its moving papers, respondent buys from its suppliers slaughtered car- 
casses of various animals, including steers, calves and lambs._| It receives 
its beef and veal as quarter- and half-carcasses, respectively ,iand the 
lamb in whole carcasses. Upon delivery these meats are cut and trimmed 
by butchers in the individual stores into steaks, roasts and chops for dis- 
play and sale over the counter. The butchers also make meat loaf and 
country sausage. The meat loaf is prepared by grinding predetermined 
quantities of beef, pork and veal and adding spices; the sausage is com- 


posed of ground pork loins and spices. 


Section 202 of the Packers and Stockyards Act 2/ eee ae use by 


any packer of unfair discriminatory practices or other acts there speci- 
fied. Section 406(b) = M crovides: with exceptions not here material, that 
as long as that Act remains in effect, the Federal Trade Commission 
"shall have no power or jurisdiction" relating to “any matter") made sub- 
ject by the Act to the jurisdiction of the Secretary of Agricultufe. Section 
2(a) (3) A/ defines the term "meat food products" as "all products and by- 
products of the slaughtering and meat-packing industry -- if edible." Of 
the various definitions of the term “packer” contained in Section 201 of 
the Act, 3/ the one here relevant reads: 
The term "packer" means any person engaged in the fokiness (a) 
of buying livestock in commerce for purposes of slaughter, or (b) 
of manufacturing or preparing meats or meat food products for sale 
or shipment in commerce * * * . 
On the basis of his interpretation of the foregoing, the ese}ne | examiner 
concluded that the respondent's cutting and boning of its purchased meats 
for resale, together with the grinding of hamburger meat, did not render 
respondent a packer within the meaning of the Act. He concluded, however, 


2/40 Stat. 161, 49 Stat. 649; 7 U.S.C. 192. 


3/ 42 stat. 169; 7 U.S.C. 227. 
4/ 42 Stat. 159; 7 U.S.C. 182. 


5/ 42 stat. 160; 7 U.S.C. 191. 


[200] 


60 
[200] 
that the processing activities incident to the sale of meat loaf and sausage 
did constitute the manufacture or preparation of meat food products which 
are separate and distinct from meat alone and that the respondent must ac- 
cordingly be regarded as a packer within the meaning of the Act and hence 
subject to the Secretary's exclusive jurisdiction. 

We concur in the hearing examiner’s conclusion that the preparation 
of meats as roasts, hamburger and other cuts does not suffice under the 
statute to constitute 2 meat-packing enterprise. We disagree with his con- 
clusion that by making some of its meat into meat loaf and sausage re- 
spondent became a packer under the Act. 

The hearing examiner’s conclusion that respondent's grinding and 
seasoning of some of its meats transform the legal identity of such meats 
under the Act from “meat” to "meat food products” is plainly erroneous. 
As we have previously noted, the Act defines ‘’meat food products” as 
edible products and edible by-products of the slaughtering and meat-pack- 
ing industry. Edible meat, accordingly, is a meat food product within the 
meaning of the Act. Hence, the meats which respondent elects to grind and 
season already are meat food products at the very time they are received 
by respondent , and they remain such when offered at retail as meat loaf 
and country sausage. Respondent does no more than engage in the activi- 
ties which are customary in the retail merchandising of meat; these activi- 
ties do not of themselves constitute the manufacture and preparation of 
meat or meat food products for sale or shipment in commerce within the 
purview of the Act. 

After the hearing examiner filed his initial decision, we held in the 
matter of Crosse & Blackwell Company, Docket No. 6463 (decided Novem- 
ber 13, 1957), that the preparation of soups or other table foods containing 
meat purchased by the processor from a local slaughterhouse did not, under 
the Act, confer upon the processor the status of packer. And we noted that 
through this legislation Congress was seeking to regulate the practices of 
the business concerns (and their financial affiliates) which composed the 
slaughtering and 
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[201] 
and meat-packing industry. The law was aimed at controlling the packer 
as Congress knew him, and the legislative target was the large concern en- 
gaged in purchasing animals, slaughtering them, selling food prpaatts and 
processing the by-products to greater or lesser degree. This Congressional 
intent appears plainly in the previously-noted definition of "meat food prod- 


ucts.'"" That definition does not purport to include every article |of food de- 
rived or prepared in part from edible portions of cattle or other livestock. 
To the contrary, it is confined to edible products and edible by-products of 
"the slaughtering and meat-packing industry." This language thus logically 
excludes from the category of articles to which the Act applies those which 
are manufactured or prepared by persons not members of the i ais 
and meat-packing industry. 
Of the thirty-six supermarkets operated by respondent, fourteen are 
located in the District of Columbia. According to the definition! of "com- 
merce" in the statute, respondent's sales to the public throughout the lat- 
ter stores are sales "in commerce," that is, interstate commerce. How- 
ever, neither this aspect of respondent's operations nor its recent registra- 
tion with the Department can govern our determination of its status under 
the Packers and Stockyards Act. Respondent buys no livestock in commerce 
for purposes of slaughtering. There has been no showing that it owns or 
controls any interest in a packing establishment or that any substantial 
stock interest in respondent is held by a member of the slaughtering and 


meat-packing industry. Furthermore, respondent's processing operations 
are essentially limited to point-of-sale preparation and over-the-counter 
sale of its meat loaf and country sausage -- ordinary and usual in the re- 
tailing of meat. It clearly is not a member of the industry group whose 
practices Congress sought to regulate -- the slaughtering and meat-packing 
industry. To hold otherwise would make a "packer" out of almost every 
food retailer in the District of Columbia. That respondent itself senses the 
fallacy of such a position is, we think, evidenced by its belated registration 


asa "packer," as noted earlier. 


| 
| 
1 
| 


[203] 
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The facts here differ materially from those under consideration in 
the matter of Food Fair Stores, Inc., Docket No. 6458 (decided September 
27,1957), where the respondent operated a 


[202] 


meat-packing plant and engaged in the preparation of meats which it re- 
sold both to independent jobbers and through its own stores. 

The appeal of counsel supporting the complaint is accordingly grant- 
ed. The initial decision will be vacated and the case remanded for further 
proceedings consistent herewith. 


December 19, 1957 
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[207] 
[Rec'd Mar. 24, 1958 -F.T.C.] 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
GIANT FOOD SHOPPING CENTER, INC., Docket No. 6459 


a corporation. 
| 


MOTION TO DISMISS | 


Respondent, pursuant to Rule 3.8 of the Rules of Practice of the Fed- 
eral Trade Commission, moves the Examiner to dismiss the complaints 
against it, and as grounds therefor states: | 

1. That the Commission does not have jurisdiction over this re- 
spondent inasmuch as respondent is a "packer" subject to the Packers and 
Stockyards Act of 1921 (7 U.S.C. 181, et seq.). | 

2. That Section 5 of the Federal Trade Commission Act (15 USC. 
45), which respondent is alleged to have violated, specifically exempts 
persons, partnerships or corporations subject to the Packers and Stock- 
yards Act of 1921. 

3. That this motion, raising an issue of jurisdiction, is timely and 


properly before the Hearing Examiner 


[208] 
for decision. 
Respectfully submitted, 
DANZANSKY & DICKEY 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 
/s/ Robert Rolnick 


Counsel for Respondent 
GIANT FOOD SHOPPING CENTER, INC. 


March 24, 1958 
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[209] 


MEMORANDUM IN SUPPORT OF MOTION 


Preliminary Background of Motion 

Complaints have been issued against this respondent , charging it 
with engaging in unfair methods of competition in violation of Section 5 of 
the Federal Trade Commission Act by (a) knowingly inducing or receiving 
payments from its suppliers for services and facilities which it contracted 
to furnish, payments for which were not available to purchasers in compe- 
tition with this respondent and by (b) failing to use the entire amounts of 
the payments allegedly induced or received to advertise such suppliers' 
products. 

Heretofore, or on August 7,19 57, on motion of this respondent, the 
Hearing Examiner dismissed these complaints on the ground that respond- 
ent was a packer within the meaning of that term as defined in the Packers 
and Stockyards Act of 1921 (7 U.S.C. 181 et seq.) , and, therefore, subject 
to exclusive regulation by the Department of Agriculture. This dismissal 


was reversed by the Commission which 


[210] 
held, contrary to the Hearing Examiner, that respondent was not a "packer" 
inasmuch as it was not engaged in activities which constitute manufacture 
or preparation of meat or meat food products for sale in commerce within 
the meaning of that term as defined in the Packers and Stockyards Act 
(7 U.S.C.191) which provides: 
“The term ‘packer’ means any person engaged in the business 
(a) of buying livestock in commerce for purposes of slaughter of 
(b) of manufacturing or preparing meats or meat food products for 
sale or shipment in commerce, or (c) of manufacturing or prepar- 
ing livestock products for sale or shipment in commerce, or (d) of 
marketing meats, meat food products, livestock products, dairy 


products, poultry, poultry products, or eggs, in commerce; but no 


ae 
> feng] 
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"person engaged in such business of manufacturing or preparing 


livestock products or in such marketing business shall be consider- 


| 


ed a packer unless -- 
"Such person is also engaged in any business vaterted to in 


clause (a) or (b) of this section,... ."" (Emphasis supplied). 


Significantly, the Commission in its opinion, recognized that respond- 
ent was and is engaged in the business of "marketing meats and meat food 
products in commerce," stating ". . . . Respondent is no more |than engaged 
in the activities which are customary in the retail merchandising of meat; 

| 


Al 


| 
In another significant portion of its opinion, the Commission stated: 
"|. . There has been no showing that it [respondent owns or 
controls any interest in a packing establishment or that any sub- 
stantial stock interest in the respondent is held by 2 member of the 
slaughtering and meat packing industry .. .” 


[211] 


Respondent's Motion 
Respondent moves the Hearing Examiner (without waiving any rights 
raised by its prior motions to dismiss) to dismiss the complaints against 
it, and as grounds therefore asserts that it is a "packer" within the mean- 
ing of that term, as defined in the Packers and Stockyards Act of 1921 and 
that, because of this, it is subject to regulation exclusively by the Depart- 
ment of Agriculture. For this reason, respondent, by this motion, asserts 
that the complaints against it must be dismissed because the Federal Trade 
Commission is without jurisdiction over this respondent. | 
Facts | 
Respondent, which engages in the business of marketing meats, meat 
food products, dairy products, poultry, poultry products and cage in com- 
merce, as indicated by the affidavits and the memorandum heretofore filed 


| 


| 
| 
| 
| 
| 


[213] 
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in connection with its previous motion to dismiss and by the language in 

the Commission's opinion referred to hereinabove, also owns an interest 

in Armour & Company, a “packer,” registered as such with the United 
States Department of Agriculture, who engages (a) in the business of buy- 
ing livestock in commerce for the purpose of slaughter, and (b) in the busi- 
ness of manufacturing and preparing meat and meat food products for sale 
and shipment in commerce. Ownership of 


[212] 
this interest is evidenced by the certificate of stock issued to respondent 
herein by Armour and Company, 2 photostatic copy of which is attached 
hereto and made a part hereof as "Exhibit A.” 


The Law 

Section 5 of the Federal Trade Commission Act specifically exempts 
“persons, partnerships or corporations , subject to Sections 181-203, 205- 
228 and 229, Title 7, except as provided in Section 227, Title 7..." (known 
officially as the Packers and Stockyards Act of 1921), the latter section, 
namely 227 supplements Section 5, stating: 

"So long as this chapter remains in effect, the Federal Trade 
Commission shall have no power or jurisdiction so far as relating 
to any matter which by this chapter is made subject to jurisdiction 
of the Secretary except where the Secretary of Agriculture in the 
exercise of his duties hereunder, shall request of the said Federal 
Trade Commission that it make investigations and make a report in 


any case.” 


The Commission in the matters of Armour and Company (Docket No. 
6409) and Food Fair Stores, Inc. (Docket No. 6458) has interpreted Section 
5 of the Federal Trade Commission Act with respect to its application to 
persons subject to the Packers and Stockyards Act of 1921, and has held in 
these cases that persons who are "packers" within the definition of that 
term as set forth in that Act (7 USC. 191) are exempted from the provisions 
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of the Federal Trade Commission Act, regardless of the nature 
other 


[213] 
business in which they may be engaged. 
The foregoing decisions are judicially supported by United Corpora- 
tion v. Federal Trade Commission, 110 F.2d 473 (C.A. 4, 1940)| In that 
case, the Fourth Circuit Court of Appeals reversed and set aside an order 
issued by the Federal Trade Commission against United Corporation, even 
though United Corporation demonstrated that, prior to issuance lof the order, 
it had acquired a 20% capital stock interest in two packers, thus making 
United Corporation itself subject to the Packers and Stockyards Act of 1921. 
The Court said: 
"There can be no question but that upon acquisition of the stock 
of Montell, Inc., and the Emmart Food Products Co., petitioner be- 
came a packer whose business was subject to the control of the Secre- 
tary of Agriculture under the Packers and Stockyards Act. It was 
engaged in the marketing of meat food products and it owned and con- 
trolled an interest in two corporations engaged in the business of 
‘manufacturing or preparing meats or meat food products for sale 
or shipment in commerce,’ 7 U.S.C.A. Section 191." (at 474) 
| 


Argument 
Respondent submits that it is a "packer" as that term is defined in 
the Packers and Stockyards Act of 1921 and that, in view thereof, and in 


view of the authorities referred to hereinabove, the complaints against it 
must be dismissed. | 

The definition of the term "packer" in the Packers and Stockyards 
Act (7 U.S.C. 191) provides: 


[214] 
"The term 'packer’ means any person engaged in the business 
... (d) of marketing meats, meat food products, livestock products, 


[214] 
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“dairy products, poultry, poultry products, or eggs, incommerce; 
but no person engaged in such business of manufacturing or prepar- 
ing livestock products or in such marketing business shall be con- 
sidered a packer unless -- 

*(1) Such person is also engaged in any business referred to 
in clause (a) or (b) of this section, or unless 

'(2) Such person owns or controls, directly or indirectly, 
through stock ownership or control or otherwise, by himself or 
through his agents, servants, or employees, any interest in any busi- 
ness referred to in clause (a) or (b) of this section, or unless... 

(4) Any person or persons jointly or severally, directly or 
indirectly , through stock ownership or control or otherwise, by 
themselves or through their agents, servants, or employees, own or 
control in the aggregate 20 per centum or more of the voting power 
or control in such business of manufacturing or preparing livestock 
products, or in such marketing business and also 20 per centum or 
more of such power or control in any business referred to in clause 
(a) or (b) of this section.” 


Clauses (a) and (b) refer to persons engaged in the business of 
buying livestock in commerce for the purpose of slaughter and persons 
engaged in the business of manufacturing or preparing meat or meat food 
products for sale or shipment in commerce. 

Clauses mmbered (1), (2), and (4), it will be noted, are in the dis- 
junctive. In view thereof, it follows that, if this respondent meets the test 
set forth in any one of these clauses, it is a "packer" inasmuch as it is 
engaged in the business of marketing meats, meat food products, etc., as 
indicated by the affidavits and the memorandum filed in its 


[215] 
previous motion to dismiss. The Commission itself has already recog- 
nized that respondent is in the business of merchandising meats. 
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Because the Commission, over respondent's objection ,has| heretofore 
ruled that respondent does not meet the test of clause numbered, (1) , the 
sole question to be decided on this motion is whether or not respondent's 
acquisition of stock in Armour & Company, a "packer" as defined by 
clauses (a) and (b), constitutes ownership of any interest in any business 
referred to in clause (a) or (b). | 


The term "any," of course, has been defined in numerous |instances 
and has been construed to mean, as stated in BLACK'S LAW DICTIONARY, 
4th Ed., at 120: 

"Some; one out of many; an indefinite number . . . One indis- 


criminately of whatever kind or quantity. ... ‘Any’ does not neces- 
sarily mean only one person, but may have reference to more than 
one or to many. ..." 
In view of the broad meaning given the term "any," respondent re- 
spectfully suggests that its stock interest in Armour & Company is an in- 
terest falling within the purview of clause numbered (2). Respondent sub- 
mits, therefore, that because it also engages in the business of (marketing 
meats, etc., it is a "packer" within the meaning of that term as defined by 
the Packers and Stockyards Act of 1921. It is, therefore, exempt from regu- 
lation by the Federal Trade Commission, and the complaints against it must 
be dismissed. | 
| 
[216] 
It can hardly be suggested that clause numbered (4) in any way limits 
clause numbered (2). It does not define the term "any" and has reference 
only to persons owning a 20 percent interest in a business such as respond- 
ent's who also own a 20 per cent interest in a business referred to in clause 
(a) or (b) such as Armour & Company. This clause is, therefore, inapplic- 


able to the instant case. 
For all the foregoing reasons, respondent respectfully requests that 
the complaints against it be dismissed. 


DANZANSKY & DICKEY 

By: /s/ Raymond R. Dicke 
/s/ Bernard Gordon 
/s/ Robert Rolnick 


March 24, 1958 Counsel for r Respondent GH ne FQoD 
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[225] 


[Rec'd Apr. 17,1958 -F.T.C.] 
INITIAL DECISION 


Frank Hier, Hearing Examiner 


a  S 


Andrew C. Goodhope, Fredric T. Suss, and 
Alvin D. Edelson, for the Commission 


Danzansky & Dickey, by Raymond R. Dickey, 
Washington, D.C., for the respondent 


Respondent herein again moves to dismiss this complaint against 


it on the now familiar ground of lack of jurisdiction because of 
that it isa "packer" as defined in 7 U.S.C. 191 et seq. 
The definitive section of that statute reads as follows: 
‘When used in this chapter -- 


its claim 


"The term 'packer' means any person engaged in the business 


(a) of buying livestock in commerce for purposes of slaughter , or 
(b) of manufacturing or preparing meats or meat food products for 
sale or shipment in commerce, or (c) of manufacturing or preparing 


livestock products for sale or shipment in commerce, or 
marketing meats, meat food products, livestock products 


(d) of 
» dairy 


products, poultry, poultry products, or eggs, in commerce; but no 
person engaged in such business of manufacturing or preparing live- 


stock products or in such marketing business shall be co’ 


packer unless -- 


[226] 


sidered a 


"(1) Such person is also engaged in any business referred to 


in clause (a) or (b) of this section, or unless 


(2) Such person owns or controls, directly or indirectly, 
through stock ownership or control or otherwise, by himself or 
| 


through his agents, servants, or employees, any interest 


in any busi- 


ness referred to in clause (a) or (b) of this section, or unless 
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(3) Any interest in such business of manufacturing or pre- 


paring livestock products, or in such marketing business is owned 
or controlled, directly or indirectly, through stock ownership or 
control or otherwise, by himself or through his agents, servants, 
or employees, by any person engaged in any business referred to 
in clause (a) or (b) of this section, or unless 

'(4) Any person or persons jointly or severally, directly or 
indirectly , through stock ownership or control or otherwise, by them- 
selves or through their agents, servants, or employees, own or con- 
trol in the aggregate 20 per centum or more of the voting power or 
control in such business of manufacturing or preparing livestock 
products, or in such marketing business and also 20 per centum or 
more of such power or control in any business referred to in clause 
(a) or (b) of this section. Aug. 15,1921, c. 64, § 201, 42 Stat. 160." 


By Section 227 of 7 U.S.C. and by Section 5a) (6) of the Federal Trade 
Commission Act (15 U.S.C. 45) exclusive jurisdiction over the interstate 
commercial activities, such as the complaint here alleges, of any person 
coming within the above definition of "packer" is given to the Secretary 
of Agriculture to the express exclusion of the Federal Trade Commission. 

Respondent in its former motion, granted by the Hearing Examiner 
and reversed by the Commission, relied on clauses (1) and (b) above. In 
its reversal opinion the Commission gave as one of its reasons "There 
has been no showing that it [respondent] owns or controls any interest in 
a packing establishment * * *** Respondent has now supplied that defic- 
iency or taken that suggestion by purchasing as of March 28, 1958, 100 
shares of the common stock of Armour & Company, and accordingly now 
claims coverage under clause (2). 


[227] 
There is no dispute that Armour is a "packer" within the statutory defini- 
tions supra, and by Commission decision (Docket 6409); there is no dispute 


[227] 
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of the purchase or ownership of the stock referred to, nor is there any 
dispute that respondent is engaged in "marketing meats, meat food prod- 
ucts * * * in commerce" (clause (d) above). The Commission has pre- 
viously so held. | 
Clauses (1), (2), (3), (4) of 7 U.S.C. 191 supra, are significantly in 
the disjunctive. Equally significant and controlling is the use of the words 


"any interest" in clause (2), supra, upon which respondent relies. The 
quoted statute does not read or hint "substantial interest" nor is any quan- 
tum or percentage of interest or ownership mentioned. What this hearing 
examiner has heretofore written in this proceeding and in dismissing 
Docket 6458, Food Fair Stores, Inc. (particularly the legislative history 

of 7 U.S.C. 181 et seq.), is incorporated here by reference without repeti- 
tion, as regards the obvious legislative intent, the broad and definitive 
language used to express it, and the plainness of the command. | 


Any contention that this acquisition of "any interest in any business 
referred to in clauses (a) and (b) of this section" supra, is belated, ora 
shabby attempt to escape by technicalities is disposed of completely by 
United Corporation vs. F.T.C. (C.C.A. 3) 110 F. 2d 473 (1940) where that 
respondent acquired its interest after complaint but before order. The 
court unequivocally there held that jurisdiction must exist not only at the 
time of the complaint but also at the time of the order. Nor was there any 


criticism of the respondent there for avoiding the merits, or order, by 
raising its jurisdictional point. 


The contention that this ruling opens the door for all actual or alleged 
violators of the Federal Trade Commission Act who happen to market meats ; 
meat food, dairy, and poultry products or eggs, to escape corrective action 
by the simple and relatively inexpensive purchase of a few shares of stock 
ina "meat packer" overlooks the unambiguous statutory command. I can- 
not conscientiously twist or torture plain English to forestall that result. 

The remedy lies with those who wrote into law that plain English -- the 
Congress of the United States. | 
Accordingly , 
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[228] 
IT IS ORDERED that the complaint, and the amended and supplemental 
complaint in this proceeding be, and the same hereby are, dismissed for 
lack of jurisdiction. 


/s/ Frank Hier, 
Hearing Examiner. 


April 16, 1958. 


SS 
[250] 
ORDER VACATING INITIAL DECISION AND 
REMANDING CASE TO HEARING EXAMINER 


COMMISSIONERS: John W. Gwynne, Chairman 
Robert T. Secrest 


Sigurd Anderson 
William C. Kern 
Edward T. Tait 


This cause having come on to be heard upon the appeal of counsel 
supporting the complaint from the hearing examiner's initial decision 
granting the motion of the respondent to dismiss the complaint for lack of 
jurisdiction; and 

The Commission, for reasons stated in the accompanying opinion, 
having determined that the hearing examiner erred in granting said motion: 

IT IS ORDERED that the initial decision be, and it hereby is, vacated 
and set aside. 

IT IS FURTHER ORDERED that this case be remanded to the hear- 
ing examiner for further proceedings in accordance with the Commission's 
opinion. 

By the Commission. 


/s/ Robert M. Parrish, 
Secretary 
ISSUED: February 10, 1959 
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OPINION OF THE COMMISSION 


By Kern, Commissioner: 
| 


The complaint, as amended, charged violations by the respondent of 
the Federal Trade Commission Act. During the hearings, the respondent 
moved for dismissal on grounds that it is a packer within the meaning of 
the Packers and Stockyards Act, 1921, 1/ and that the acts and practices 
charged as violative of law are matters committed to the exclugive juris- 
diction of the Secretary of Agriculture. The motion was granted by the 
hearing examiner and counsel supporting the complaint have appealed from 
the hearing examiner's initial decision which provides for dismissal of 
this proceeding for lack of jurisdiction. 

The respondent operates a chain of supermarkets for retailing food -- 
including meat, poultry and dairy products -- and household articles. On 
March 28, 1958, which date was after this proceeding began, the respond- 
ent purchased 100 shares of the common stock of Armour & Company. 

The latter is a meat packer and distributes its products on a national scale. 


1/ 42 stat. 159; 7 U.S.C. 181, et sea. 


[252] | 
As effective when this action began, the Packers and Stockyards Act 
provided, among other things, that it shall be unlawful for a packer or other 
designated persons to engage in acts and practices there enumerated and 
duly conferred jurisdiction on the Secretary of Agriculture to institute pro- 
ceedings against violators of its proscriptions. Under Section 201 ; 2/ a 
packer is 


2/ "When used in this Act -- 
"The term 'packer' means any person engaged in the business (a) of 
buying livestock in commerce for purposes of slaughter, or (b) of 
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manufacturing or preparing meats or meat food products for sale or ship- 
ment in commerce, or (c) of manufacturing or preparing livestock prod- 
ucts for sale or shipment in commerce, or (da) of marketing meats, meat 
food products, livestock products, dairy products, poultry, poultry prod- 
ucts, or eggs in commerce; but no person engaged in such business of 
manufacturing or preparing livestock products or in such marketing busi- 
ness shall be considered a packer unless -- 


"(1) Such person is also engaged in any business referred to in 
clause (a) or (b) above, or unless 


(2) Such person owns or controls, directly or indirectly, through 
stock ownership or control or otherwise, by himself or through his agents, 
servants, or employees, any interest in any business referred to in clause 
(a) or (b) above, or unless 


(3) Any interest in such business of manufacturing or preparing 
livestock products, or in such marketing business is owned or controlled, 
directly or indirectly, through stock ownership or control or otherwise, by 
himself or through his agents, servants, or employees by any person en- 
gaged in any business referred to in clause (a) or (b) above; or unless 


(4) Any person or persons jointly or severally, directly or indi- 
rectly, through stock ownership or control or otherwise, by themselves 
or through their agents, servants, or employees, own or control in the 
20 per centum or more of the voting power or control in such 
business of manufacturing or preparing livestock products, or in such 
marketing business and also 20 per centum or more of such power or con- 
trol in any business referred to in clause (a) or (b) above.” 


[253] 
defined as any person engaged in the business (a) of buying livestock in 
commerce for purposes of slaughter, or (b) of manufacturing or preparing 
meats or meat food products for sale or shipment therein; and additionally 
included in such definition are persons engaged in the business of market- 
ing meats, dairy, poultry or other enumerated products in the event they 
also engage in meat packing or have the packer relationships specified in 
subparagraphs 2,3 and 4. Of these, subparagraph 2 recites that such a 
marketer shall be deemed a packer within the meaning of the Act if he 
owns "any interest” in any business in categories (a) and (b) above. Sec- 
tion 406(b) , as effective when the hearing examiner filed his initial deci- 
sion, further provided that the Commission shall have no jurisdiction 


| 
| [254] 
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relating to matters subject to the Secretary's jurisdiction. The amended 
and supplemental complaint in this proceeding charges the respondent with 
violating Section 5 of the Federal Trade Commission Act through, among 
other things, inducing payments of discriminatory advertising allowances 
by suppliers of its groceries, including meat and dairy products, which al- 
lowances it knew or should have known were discriminatory. Counsel's 
appeal accordingly presents the question of whether the respondent's ac- 
quisition of stock in Armour & Company has served to divest the Commis- 
sion of jurisdiction over practices by the respondent charged as violative 
of the Federal Trade Commission Act. | 

Since filing of initial decision by the hearing examiner, the United 
States Court of Appeals for the Fourth Circuit has rendered its decision 
in the case of Crosse & Blackwell Company v. Federal Trade Commission;=/ 
which construes the Packers and Stockyards Act as effective prior to the 
recent amendment of September 2, 1958. The Court there noted that the 
Act, together with the exclusions of Section 406(b) 4/ and additional ex- 


clusionary 


3/ 


| 
F.2d (decided January 5, 1959). | 
4/ won and after the enactment of this Act, and so long as it remains in 
effect, the Federal Trade Commission shall have no power or jurisdiction 
so far as relating to any matter which by this Act is made subj ct to the 
jurisdiction of the Secretary, except in cases in which, before the enact- 
ment of this Act, complaint has been served under section 5 of the Act en- 
titled 'An Act to create a Federal Trade Commission, to define its power 
and duties, and for other purposes,’ approved September 26, 1914, or under 
[cont'd. on p.4] 


| 
[254] | 
language contained in Section 5(a) (6) 3/ of the Federal Trade Commission 
Act, was susceptible to a construction that a processor of meats is subject 
to regulation by the Secretary of Agriculture as a packer under the Packers 
and Stockyards Act, but that jurisdiction over the activities of persons within 


| 
| 
| 
| 
| 
| 
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the Act was not removed from the Commission except for commercial ac- 
tivities integral to the conduct of their packing or stockyard businesses 
and operations. In this connection, the Court further stated: 

" ® © Harmonious reconciliation of the several statutory pro- 
visions can be achieved in the light of the apparent statutory scheme 
to subject the business of the packer and the stockyard operator to 
the regulatory control of the Secretary of Agriculture, whose depart- 
ment was particularly concerned with the problem and who had the 
means of effectively discharging the responsibility , while enforce- 
ment of the general antitrust laws, as they applied to other businesses 
than that of packers and stockyard operators, was left to the Federal 
Trade Commission, each exercising its particular functions in its 
own special field where a single corporation was engaged in activi- 
ties, some of which were and some of which were not subject to 
regulation under the Packers and Stockyards Act.” 


it thus is clear that jurisdiction to proceed against practices vio- 
lative of the national policy expressed in 


4/ |cont'd. from p.3]: 

"section 11 of the Act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’ approved 
October 15, 1914, and except when the Secretary of Agriculture, in the 
exercise of his duties hereunder, shall request of the said Federal Trade 
Commission that it make investigations and report in any case.” 


3/ "The Commission is hereby empowered and directed to prevent per- 
sons, partnerships, or corporations, except * * * persons, partnerships, 
or corporations subject to the Packers and Stockyards Act, 1921, except 
as provided in section 406(b) of said Act, from using unfair methods of 
competition in commerce and unfair or deceptive acts or practices in com- 


[255] 
the antitrust laws which may be used by persons subject to the Act for 
carrying on businesses and commercial pursuits in fields outside or 


79 


| [255] 
| 
| 


additional to the packing and stockyards industry remains in the Commis- 
sion. In the instant proceeding, the practices to which the charges of the 
amended and supplemental complaint pertain are not limited to activities 
engaged in for carrying on that portion of the business concerned with re- 
spondent's over-the-counter sale of meats and dairy and poultry products. 
They instead relate primarily to practices used for effectuating  distribu- 
tion of the company's products in general. Hence the Commission has 
jurisdiction to act in this proceeding. 

Even though a contrary interpretation of the statutory inlaws were 
adopted, it would not follow that the stock purchase here considered has 
served to confer packer status upon respondent and to divest the Commis- 
sion of jurisdiction as held by the hearing examiner. It is evident that 
Congress intended not only to regulate the meat packer in all phases of 
his activities in such field, but also wished to exclude from the operation 
of the Act all marketers of the packing industry's products who were not 
packer affiliates. In the event of integrated operations being susaped in, 
subparagraph 2 and its companion subparagraphs impose joint liability on 
packers and affiliated marketers for practices violative of the Act. We 
think the language of subparagraph 2 contemplates that the nature of the 
marketer's holding or interest in the packer present at least a potential for 
his exercise of a role of responsibility or participation in the packer's prac- 
tices or possibilities for sharing more than trivially in the fruits of the 
packing enterprise. | 

No such integration of commercial activities on the part of two cor- 
porations appears here, however. On November 2, 1957, there were out- 
standing 4,677 410.5 shares of Armour & Company common stock, & the 
class of security acquired by Giant. On the day of Giant's 100-share pur- 
chase, the price of Armour common ranged from 14-1/4 to 14-5/ 8 on the 
New York Stock Exchange. 4/ We think that Giant's interest in Armour 
through stock ownership is so infinitesimal as to fall far short of constitut- 


ing "any interest''whatever in the contemplation of the Packers and Stock- 
yards Act. In the Crosse & Blackwell case just cited, the Court declared: 


| 
| 
87 Moody's Industrial Manual, 1958, p. 1349. | 
7/ wall Street Journal, March 31, 1958. | 
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“A literal interpretation of the exemption of § 5(a) (6) of the 

Federal Trade Commission Act must be laid aside for it is "plainly 

at variance with the policy of the legislation as a whole ,’ Ozawa v. 

United States, 260 U.S. 178; United States v. Rosenblum Truck Lines, 

$15 U.S. 50; United States v. American Trucking Associations, 310 

US. 534, and if held to grant a more extensive exemption than the 

Secretary's regulatory power would produce an absurd result. United 

States v. American Trucking Associations, supra, Sorrells v. United 

States, 287 U.S. 435; United States v. Edward Ryan, 284 U.S. 167; 

The Church of the Holy Trinity v. United States, 143 U.S. 457." 

It would be equally absurd, we believe, for Giant to gain immunity 
from the jurisdiction of the Federal Trade Commission by purchasing a 
paltry .002137 of one percent of the outstanding Armour common stock for. 
the meager sum of about $1,450. We therefore hold that the hearing exam- 
iner erred in his determination that respondent's acquisition of Armour & 
Company shares conferred an interest in that packing business within the 
intent and meaning of the Packers and Stockyards Act. 

On September 2, 1958, Public Law 85-909 amending both the Packers 
and Stockyards Act and the Federal Trade Commission Act became effec- 
tive. For reasons stated in our opinion in the matter of Renaire Corpora- 
tion (Pennsylvania), et al., Docket No. 6555 (decided February 3, 1959), we 
construe that amendment to be retrospective in its operation and, hence, 
applicable to proceedings pending before the Commission at the time it be- 
came effective. This legislation confers jurisdiction on the Commission 
over unfair trade practices in commerce in connection with all transac- 
tions by packers involving (1) commodities other than livestock, meats, 
meat food products, livestock products in unmanufactured form, poultry 
and poultry products , and (2) with exceptions not here material, retail 
sales by packers of all products. Our conclusion that Public Law 85-909 
is retrospective in its operation lixewise requires reversal of the initial 
decision’s holding that the Commission lacks authority to proceed in this 
matter. 

The appeal is being granted accordingly. The initial decision will 
be vacated and the case remanded for further proceedings. 

February 10, 1959 
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[Rec'd Mar 7, 1960 -F.T.C.] 
UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 
GIANT FOOD SHOPPING CENTER, INC.; 
a corporation. 


) 
1/) 
) 
) 


INITIAL DECISION 
Loren H. Laughlin, Hearing Examiner. | 
| 


Andrew C. Goodhope, Frederick T. Suss, and Alvin D. Edelson, | 
for the Commission. | 
Joseph B. Danzansky, Esq.; Raymond R. Dickey, Esq.; Bernard Gordon, 
S8Q.; an rt F. Rolnick, Esq., all of Danzansky and Dickey, 
Washington, D. C., for respondent. | 


| 
| 


This proceeding has been submitted for initial decision on evidence 
adduced by the Commission under the amended and supplemental complaint, 
as amended, and respondent's answer to the amended and supplemental com- 
plaint which also incorporates and re-alleges all matters set forth in its 
answer to the original complaint. The evidence presented under the issues 
as framed by these pleadings, in substance, involves determinations of wheth- 
er the Commission's two basic charges have been sustained. The proceed- 
ing is premised upon alleged violations of Section 5 of the Federal Trade 
Commission Act (15 U.S.C.A. 8 45), hereinafter generally referred to as 


the Act, which violations are alleged | 
| 
| 


1/ During the course of the litigation the respondent changed its corpor- 
ate name to Giant Food, Inc., and the hearing examiner on March 24, 1958, 
ordered the complaint and proceedings amended in accordance therewith. 
(R. 447-448) The title of this case, however, has not been for y changed 
following the Commission's regular practice in such regard (R.'575) and 
uniformly followed by it and counsel for the parties in all filings made here- 
in after March 24, 1958, 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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[$85] 
to be unfair competition and unfair acts and practices in interstate com- 
merce. The first charge (charges hereinafter referred to are as made in 
the amended and supplemental complaint), PARAGRAPHS FIVE to NINE, 
inclusive, in substance, is that respondent knowingly induced or received 
payment from its suppliers in connection with various sales such as its 
19th Anniversary sale in 1955, which payments by suppliers for advertis- 
ing said sale amounted to $37 875.00, 2, many of such suppliers not offer- 
ing or making available similar payments on proportionally equal terms to 
those granted by them to respondent in connection with advertising and pro- 
moting its sales. The second charge, PARAGRAPHS TEN and ELEVEN, 
alleges a different, although related, violation of § 5 of the Act by respond- 
ent in that the amounts of money solicited and received from its suppliers 
in the course of its advertising of its several anniversary and candy carnival 
sales in 1954, 1955, and 1956, are alleged to have been diverted in substan- 
tial amounts from such suppliers to respondent's own use. 

The case was submitted for decision upon the evidence presented in 
the Commission's case-in-chief, the respondent waiving the introduction 
of evidence. Upon the whole record, it is herein found and determined that 
each of the two said charges are sustained, and an order to cease and de- 
sist from such acts and practices is issued accordingly. 

The history of this case is somewhat involved, tortuous, and confused 
although when the procedural and jurisdictional questions are cleared away 
the basic facts upon which this initial decision is based are comparatively 
clear and simple. There were a considerable number of appeals to the 
Commission from various orders and decisions of the hearing examiner. 
Both sides were represented by their respective able and resourceful coun- 
sel. And as a result of strong contests on all issues and the several inter- 
locutory and other appeals taken, the Commission has settled the basic law 
of this particular proceeding. This initial decision will therefore be de- 
voted chiefly to findings of fact. At this point a brief recitation of the 
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| 
| 
| 
| 
| 
i 
| 
| 
| 


2/ The total of the amounts paid by the respondent's several contributing 


suppliers was alleged to be $31 ,825 (Pars. Six and Ten of the Amended and 
Supplemental Complaint). The proof showed it to be $37,875, and on motion 
of counsel supporting the complaint, by formal order issued February 8, 
1960, the figures were changed in the Amended and Supplemental Complaint 
to conform to the evidence. The original answer and answer to the amended 
and supplemental complaint are considered herein as joining issue on said 
amended total amount. | 


[386] | 
important matters in the procedural record made will aid in a succinct ap- 
plication of the law to the facts hereinafter found. | 

The original complaint consisting of nine paragraphs charging the 
unfair solicitation and procurement of financial contributions by respond- 
ent from its suppliers was filed November 21,1955. Hearing Examiner 
Frank Hier was designated to hear the proceeding on January 6,1956. On 
January 20, 1956, respondent filed a motion to dismiss the complaint upon 
the ground, in substance, that the proceeding was illegally brought under 
the Federal Trade Commission Act rather than under the Clayton Act. On 
February 10, 1956, the examiner ordered this motion denied and granted 
leave to answer. No appeal was taken from this order. Answer was filed 
March 5, 1956. On March 9, 1956, respondent filed a motion to onsolidate 
its hearings (but not its case) with hearings in cases against seven of its 
suppliers in Commission Dockets Nos. 6460 to 6466, inclusive. This mo- 
tion was denied by the examiner March 15,1956. Thereafter, respondent 
perfected an interlocutory appeal to the Commission from such ruling and 
on April 25,1956, the Commission denied such appeal. | 

Hearings were then held in Washington, D.C., on August 6 and 7, 
1956 (R. 1-128). On December 27, 1956, counsel supporting the complaint 
filed their motion to amend the complaint by adding certain language charg- 
ing diversion to respondent's own use of some of the funds solicited by it 
and received from its various suppliers for advertising their products dur- 
ing respondent's said sales, which matter had developed from certain 


| 
| 
| 
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evidence received during such hearings. This motion was denied by the 
examiner January 4, 1957, for want of jurisdiction only, his ground being 
that the amendment alleged an entirely different charge from the one con- 
tained in the original complaint, which amendment was not within his au- 
thority to grant, not being "reasonably within the scope of the proceeding 
initiated by the original complain " as provided in § 3.19 of the Commis- 
sion'’s Rules of Practice. Counsel supporting the complaint appealed from 
this denial on January 17,1957. The Commission disposed of the appeal 
on May 8, 1957, by dismissing it but at the same time ordering and issuing 
its own Amended and Supplemental Complaint containing the said proposed 
amendatory matter as a new and additional charge in PARAGRAPHS TEN 
and ELEVEN thereof. It did this in the exercise of its own responsibility 
as required in the public interest. In its said 


[387] 
order the Commission further ruled that evidence already of record would 
be considered and have the same force and effect as though received at 
hearings under the complaint as amended and supplemented but without 
prejudice to the examiner's authority and duty to rule appropriately on any 
application by respondent for further cross-examination, or to take such 
further action as might be appropriate to protect respondent's rights. Re- 
spondent did not request any such action, however, and is therefore deemed 
to have waived the exercise of such rights on its part. 

Further hearings were then held in Washington, D.C., on January 7 
and 8 (R. 124-290), and in New York City on January 9, 1957 (R. 291-343-A), 
and again in Washington, D.C., on January 24,1957 (R. 344-411). On this 
last date, pending disposition by the Commission of the appeal then pending 
before it from the examiner's denial of the motion to amend the complaint, 
counsel supporting the complaint conditionally rested, and respondent was 
put on notice by the examiner that it should be ready to proceed with its 
evidence (R. 411). 


85 [388] 


Subsequent, however, to the issuance of the Amended and Supplement- 
al Complaint on May 8, 1957, and prior to the case-in-chief having been 
rested, respondent filed its motion, supported by an ex parte showing, on 
June 18, 1957, to dismiss the complaint on the ground of lack of jurisdic- 
tion over respondent, claiming itself to be a "packer" subject to the Pack- 
ers & Stockyards Act of 1951, 7 U.S.C. 181, et seq., and as such "packer" 
exempted from the Commission's jurisdiction under § 5 of the Federal 
Trade Commission Act. This motion was sustained by the examiner who 
issued his first initial decision dismissing the proceeding on August 7, 
1957. On appeal from this final order and decision of the examiner, the 
Commission, however, on December 19, 1957, ordered said initial decision 
vacated and remanded the case to the examiner for further proceedings. 

Respondent, after filing its answer to the amended complaint on Feb- 
ruary 24, 1958, filed its second motion to dismiss on the ground of juris- 
diction on March 24, 1958, renewing its prior motion to that effect but set- 
ting forth an additional ex parte showing that it had on March 21, 1958, ac- 
quired 100 shares of stock in Armour & Company, claiming map definitely 
made it a packer, which fact had not existed and therefore had not been con- 


sidered on the | 
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prior appeal. The examiner in due course granted this motion and again 
by his initial decision dated April 17, 1958, dismissed the proceeding for 
lack of jurisdiction. An appeal was again taken from this second initial 
decision, and, on February 10, 1959, the Commission vacated it and re- 
manded the case for further proceedings. 

Further hearings were then held in Washington, D. C., on February 
24, March 24, and April 6, 1959 (R. 412-559), in order for counsel support- 
ing the complaint to complete their evidence upon the second charge of the 
complaint. On the last of said dates counsel supporting the complaint final- 
ly rested the case-in-chief, indicating appeal to the Commission, however, 
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from a certain ruling of the examiner striking certain exhibits offered by 
them but stated that such alleged error would be reserved and appealed in 
connection with the final presentation of the case to the Commission rather 
than by interlocutory appeal (R. 556, 558-559). Hearing of respondent's 
evidence was then set for May 25, 1959, but prior to said date respondent 
filed its motion to strike the testimony of the Commission's witness William 
H. England, an accountant, which the examiner denied on May 14, 1959, at 
the same time resetting the hearing of respondent's evidence for June 30, 
1959. 

Before the date last fixed for hearing the defense , Hearing Examiner 
Frank Hier died on June 10, 1959, and on June 15, the proceeding was duly 
assigned to the undersigned hearing examiner to complete the hearings and 
initially dispose of the litigation in the place of said Examiner Hier, deceased. 

Hearing was thereupon held on July 13,1959, at which time it was most 
fairly stipulated by counsel for the parties that the present examiner might 
further hear and complete the case, and any objections by them to his pass- 
ing on questions of credibility or otherwise in the record made before Ex- 
aminer Hier were waived by the parties (R. 561). At that time respondent 
then moved for a dismissal of the action on the ground that there was a fail- 


ure of evidence of probative force to support the principal allegations of 
the complaint on the two charges thereof (R. 564-565), which motion, after 
argument, was denied without prejudice to its renewal at the close of all 
evidence in the case (R. 569-570). This motion was later renewed in re- 


spondent's proposals and its counsel's oral argument. Thereupon, 


[389] 

respondent rested, waiving the introduction of evidence on its behalf (R. 571). 
On July 17,1959, the examiner issued his order closing the case for 

the taking of evidence, fixing time for the submission of the parties’ re- 

spective proposed findings of fact, conclusions of law, and order and reserv- 

ing a time for oral argument thereon. On September 28, 1959, each of the 
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parties filed such proposals, and oral arguments thereon by the respective 
counsel were heard in Washington, D. C., on October 26,1959, after which 
the entire case was taken under advisement. During this oral argument, 
counsel supporting the complaint moved to amend the complaint with re- 
spect to setting forth the correct amount of money shown by the proof to 
have been contributed to respondent by its suppliers in connection with its 
19th Anniversary sale held in 1955 (R. 607-609), which motion was granted 
over objection on February 8, 1960. | 
In referring to the highlights of the history of this case no ‘mention 
has been made of the numerous other procedural matters which appear on 
the record, such as necessary settings, resettings, and continuances, and 
the numerous and extensive motions, briefs and arguments petal’, Hearing 
Examiner Hier and the Commission which make up the bulk of the procedural 
record. | 
The present examiner repeatedly announced upon the record that he 
would make no attempt to revise any of the rulings of his predecessor, but 
would accept the record as already made (R. 562, 601, 617, 653). Counsel 
for neither of the parties have filed any motion or requested any such action 
on the part of the examiner. The present examiner, after carefully review- 
ing the record, does not believe that any error has been committed. But if 
error there be in the proceedings had before the preceding examhiner, it has 
been inherited, and any possible error committed by either examiner who 


has heard this case can be justly corrected by the Commission upon appeal 


or review from this initial decision. It is the present examiner's position, 
of course, that to attempt ex proprio motu the correction of any possible 
error that might have been committed by his eminent predecessor would 
only further delay the final disposition of this already extensive|and strongly 
contested proceeding. This initial decision is therefore premised upon the 


record as made before this examiner's predecessor, except, of 
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course, as to those few matters already recited which transpired after 
the death of Examiner Hier. 

Inasmuch as the primary law of the case has been settled by the 
orders and opinions of the Commission on appeals from the examiner's 
rulings, they merit brief discussion insofar as material to the issues now 
raised in the proposals of the respective parties presently before this ex- 
aminer. In justification of the various rulings made by the preceding ex- 
aminer in this case, it must be said that many of the questions presented 
in the instant case at the time they were presented were somewhat novel 
and without any precisely clear precedents. During the course of this 
litigation many of such matters were clarified by the said rulings as well 
as by certain collateral decisions of the Commission, its examiners, and 
the courts in similar or related proceedings. It is therefore not neces- 
sary to recite all the reasoning and authority upon which such several rul- 
ings have been premised. 

Prior to answer, the respondent attacked the original complaint by 
motion to dismiss it upon the grounds that it failed to state a cause of ac- 
tion upon which relief could be granted within the meaning and intent of 
$5 of the Federal Trade Commission Act. Respondent's counsel argued 
extensively upon the history of the enactment of the Act as well as that of 
the Clayton Act and coutended that the complaint was drafted in an effort 
to circumvent the restrictions of the Clayton Act and particularly the de- 
cision in Automatic Canteen Co. of America v. FTC (1953) , 346 U.S. 61, 
with special reference to page 72 thereof. It was urged that the history 
of the two Acts showed that they were mutually exclusive, and it was con- 
cluded, therefore, that if any matter were touched upon or deliberately 
excluded by Congress from the Clayton Act no proceeding might be brought 
under the Federal Trade Commission Act. The examiner, however, fol- 
lowed the law cited and reasoning of counsel supporting the complaint and 
ruled, in substance, that under the decisions the Federal Trade Commis- 
sion Act was a supplement to the Clayton Act as well as to the Sherman Act, 
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citing and discussing the leading cases of FTC v. Cement Institute (1948) , 
333 U. S. 683, rehearing denied 334 U.S. 839; FTC v. R. F. Keppel & Bro., 
Inc. (1934), 291 U.S. 304; FTC v. Motion Picture Advertising Service Co. 
(1952), 344 U. S. 392; and Carter Carburetor Corp. v. FTC (C.C.A. 8, 
1940), 112 F.2d 722. While this order was not appealed from, related ques- 
tions permeated some of the further appeals as well as being succinctly 


posed in the present proposals of respondent (p. 9, 64, Conclusions of Law 
42-44), 
Since the said ruling of Examiner Hier on February 10, 1956, several 
other cases, however, have been adjudicated 
| 
[391] | 
within the Commission and the same conclusions reached as arrived at by 
Examiner Hier. See Initial Decisions of Examiner John Lewis, |now pend- 
ing on appeal before the Commission, in Docket No. 6927, Swanee Paper 
Corp., and Docket No. 6973, The Grand Union Co., mimeographed copy of 
initial decision, pages 34-35, It appears to the undersigned examiner that 
there can be no question but that the intent of Congress was to provide 
language in the Act sufficiently broad to cover all unfair methods of com- 
petition, and, since the original Act was not disturbed in this respect by 
any subsequent amendments to it or to the collateral Clayton Act, the com- 
plaint as originally framed in this case covering what is now Charge I, 
paragraphs FIVE to NINE, definitely states a proper cause for complaint 
under the Act. This language of the complaint will be hereinafter quoted 
in connection with the findings on the evidence supporting the first charge. 
Little need be said with respect to the Commission's order and opin- 
ion sustaining the hearing examiner's refusal to consolidate respondent's 
hearings in this case with those of its suppliers in Dockets Nos. 6460 to 
6466, inclusive, as it is more than evident that to have consolidated these 
hearings would have entailed an undue burden on all concerned with refer- 
ence to time, effort, and expense. While this refusal is not now definitely 
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urged as a ground of reversal in the respondent's proposals, nevertheless 
the thread of this argument runs through all of its contentions that because 
of this refusal to consolidate, the decisions of the Commission and the other 
cases alluded to have no bearing upon respondent's acts herein and can be 
considered for no purpose in deciding this proceeding. The fallacy of this 
position is, of course, clear. Respondent did not request that its case be 
consolidated with those of the respondents in the other cases above refer- 
red to which involve a number of its suppliers and the general factual sub- 
ject-matter which is also in issue here. Had it been joined in all the hear- 
ings in those proceedings it would still have claimed there was no res ad- 
judicata as to it in any of the other cases. And certainly the record would 
have been so inextricably intermingled with all the other cases that it would 
challenge more than the judgment of 2 Solomon to untangle the evidence. 
Actually what respondent asked for was a consolidation of hearings. And 

as hereinafter shown, the only decisions of 
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the foregoing suppliers’ cases which are given consideration are those 
which were contested, Docket No. 6463, decided May 8, 1958, by the Com- 
mission and affirmed by the Court of Appeals for the Fourth Circuit, Janu- 
ary 5, 1959, in Crosse & Blackwell v. FTC, 262 F.2d 600, Docket No. 6464, 
decided December 20, 1956, by the Commission and reversed by the Court 
of Appeals for the Second Circuit, July 28,1958, in Atalanta Trading Cor- 
poration v. FTC, 258 F. 2d 365, and Docket 6465, Chestnut Farms Chevy 
Chase Dairy, decided by the Commission May 21,1957. Each of these three 
cases is hereinafter appropriately discussed. 

On December 27, 1956, counsel supporting the complaint filed their 
motion to amend the complaint by adding what are now PARAGRAPHS TEN 
and ELEVEN in the amended and supplemental complaint. The hearing 
examiner on January 4, 1957, denied the motion on the ground that he had 
no jurisdiction since the new charges although growing out of the same 
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transactions would require somewhat different evidence and would stand 
upon a different legal basis and therefore were not within his authority 
under the Commission's Rules. The Commission sustained his position 

on appeal, but following its earlier order dated March 12, 1957, 1in Food 
Fair Stores, Inc., Docket No. 6458, on May 8, 1957, issued an amended and 
supplemental complaint in this present proceeding including similar lan- 
guage. At this point it may be said briefly that, under the principles re- 
lated to the breadth of the Commission's jurisdiction and discretion re- 
lating to issuing complaints under §5 of the Act, there can be no doubt 

that it appropriately exercised its administrative responsibility jin the pub- 
lic interest correctly in charging that moneys solicited and received from 
its suppliers in connection with its several sales were not used for such 
services but were diverted in substantial amounts for its own use. As 
urged by counsel supporting the complaint it is quite evident that if large 
buyers of merchandise can be permitted to induce their suppliers to pay 
for part or all of their advertising or other sales costs in connection with 
such sales, the Commission would be derelict in its duty of preventing 
monopoly and unfair practices in their very incipiency. This is/true be- 
cause of the economic influence exerted by a very large buyer, such as 
this respondent is, upon its suppliers. It is immaterial that such contribut- 
ing suppliers may be complacently indifferent to what happens to the money 
they paid for advertising their own products. This matter will be discussed 
more fully in connection with the findings relating to the second charge. 


[$93] 
The two motions of respondent to dismiss the complaint because it 
is a "packer" subject to the Packers & Stockyards Act, and exempted 
under the Federal Trade Commission Act, will be considered together as 
the second substantially duplicates the first, adding only one new factor, 
respondent's recent purchase of a few shares of Armour & Co. stock. On 
June 18, 1957, respondent filed its first motion, supported by affidavits, 
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photographs, and an extensive brief which the Commission in due course 
denied on December 19, 1957. The appeal was largely premised on the 
Commission's decision of September 27, 1957, in Food Fair Stores, supra. 
This opinion distinguished that case from the one at bar by showing that re- 
spondent here was not engaged in “the slaughtering and meat-packing in- 
dustry” as was Food Fair but was engaged only in minor and supplemental 
operations such as grinding and seasoning of already manufactured meat 
food products. It followed its own later opinion in Crosse & Blackwell, supra. 
Thereafter the Court of Appeals of the Fourth Circuit denied the petition to 
review the Commission's decision in this latter case and held said respond- 
ent therein was subject to the jurisdiction of the Federal Trade Commission. 

In respondent's second motion to dismiss for lack of jurisdiction, filed 
March 24, 1958, the same grounds, in substance, were alleged as in its prior 
motion, but an additional showing was made that Giant had, three days pre- 
viously , purchased 100 shares of stock in Armour & Co., which latter mat- 
ter it was contended clearly brought Giant within the statutory exemption as 
a packer as found by the Commission in Food Fair Stores, supra. In again 
reversing the examiner, the Commission, on February 10, 1959, not only 
held that the Court of Appeals had sustained the Commission's jurisdiction 
in Crosse & Blackwell, supra, but also noted that Congress had meanwhile 
enacted Public Law 85-909, which amended both the Packers & Stockyards 
Act and the Federal Trade Commission Act, which law became effective 
September 2, 1958, and clarified the Commission's jurisdiction in this case 
and others instituted by it prior to the said date of enactment of said law. 
The Commission therefore found that it had full jurisdiction over the unfair 
trade practices in connection with the packers transactions involving retail 
sales and other matters which form the basis for this proceeding. It further 
ruled that the purchase of 100 shares of Armour common stock by Giant 
made it the owner of only .002137 of one percent of Armour's common stock 
for which it paid only $1,450, and 
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that this infitesimal ownership of Armour stock made Giant's contention 
that it had thereby become a packer free from the Commission's jurisdic - 
tion an absurdity. | 

It is of special importance moreover that in these several appellate 
proceedings before the Commission relating to the respondent's alleged 
claim of exemption as a packer in this proceeding its presentations of sup- 
porting evidence were made ex parte and were not opposed as such by 


counsel supporting the complaint for the special purposes of those appeals. 


But these ex parte facts thus presented are not before the hearing examiner 


| 
for decision upon the record of evidence in this case and no waiver of such 


proof by counsel supporting the complaint has been made. While this case 
must be decided upon the whole record, it is obvious that there is a clear 
distinction between the pleading and procedural docket of the Commission 
and its record of evidence in a litigated proceeding. No evidence has been 
offered upon the trial record by respondent relating to its alleged activities 
as a packer or its purchase of any stock in Armour & Company. In fact it 
has not offered any evidence in its own behalf, as hereinbefore stated. 
While the Administrative Procedure Act provides in Section 7c) that “any 
oral or documentary evidence may be received," this does not mean that 
the trial record may be encumbered with ex parte briefs, affidavits or 
other documents not offered and received in the regular course of the hear- 
ings. In fact said section (c) insures the right of "Every party |, . . to con- 
duct such cross-examination as may be required for a full and true dis- 


closure of the facts." The Commission's Rules also provide with respect 
to "all hearings in adjudicative proceedings" that "Every party ... Shall 
have the right of . . . cross-examination, presentation of evidence, objec- 
tion, motion, argument, and all other fundamental rights .. ." And also 
this section and the Commission's Rule 3.21(b) provide that decisions 
"shall be based upon a consideration of the whole record and supported by 
reliable, probative, and substantial evidence." It is therefore clear that 
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even in administrative proceedings ex parte affidavits and other showings 
in support of interlocutory motions are not matters to be considered on 
decisions which must be made upon the evidence presented on the merits 
of the case. It is, or course, elementary in judicial procedure that affi- 
davits for attachment, garnishment, injunctions and restraining orders, for 
example, are not evidence ina trial on the merits unless received in evi- 


dence in accordance with appropriate rules 
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of evidence long grounded in our jurisprudence. They are received in such 
ancillary proceedings only for their specific purposes. Since the respond- 
ent introduced no evidence, there is none before the examiner on which to 
make a finding upon the proposals with reference to the respondent's status 
as a “packer” and that question having been heretofore disposed of by the 
Commission as already stated has now become final and is not properly 
presented on any appeal upon the trial record upon which this decision is 
rendered. Even if the respondent's ex parte showings should be considered 
herein, the result would be the same. Nevertheless, respondent still urges 
in its brief and findings that it is a packer. Its argument on that point is 
not extensive and was not presented in the oral argument. Although not pre- 
senting any such evidence on the trial record, in its proposals (pp. 25-26, 
affidavits, etc., 61-62, Proposed Findings Nos. 25-28) , respondent refers 
to the said matters it had theretofore presented to the Commission ex 
parte in the two said appeals on this subject. And as the question is’ inher- 
ent, respondent's .proposed findings on this issue are specifically rejected. 

Passing to the merits of this case, although counsel agreed that the 
examiner might pass upon all questions of credibility and otherwise as 
though he had personally presided throughout the entire case, since he did 
not see and hear the witnesses he has examined with special care all the 
testimony to determine the weight and credibility thereof. From this exam- 
ination he does not believe there is any real or substantial dispute as to the 
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| 
facts involved in such testimony. Such differences as do exist are as to 
what proper inferences should be derived from the testimony as|well as 
from the documentary exhibits. It is, of course, now fundamental in federal 
administrative law that Government agencies have the right to draw fair and 
reasonable inferences from proven facts in the record. See Republic Avia- 
tion Corp. v. NLRB (1945) , 324 U. S. 793, 798, 800; and Radio ieete Union, 
etc. v. NLRB (1954) , 347 U. S. 17, 48-52. In such connection the examiner 
has not only carefully considered the testimony of each witness and care- 
fully examined each exhibit separately for its own worth but has|also con- 
sidered each of such matters in connection with all other evidence in the 
record. 
The trial record itself is not extensive. Stripped of numerous argu- 
ments and discussions relating to various | 


[396] | 
motions and other procedural matters, and stricken testimony alse sub- 
tracted therefrom, it consists of approximately 300 pages of testimony and 
identification and receipt of exhibits. A total of 168 Commission's exhibits 
were received in evidence. The testimony of two witnesses (Thomas, R 
174-232, 392, and Anderson, R. 204-217) who were employees af Safeway 
Stores, Inc., was stricken by the examiner (R. 407-410) and 37 proffered 
exhibits (Commission Exhibits 169 through 204) were rejected.) These were 
tabulations by the Commission's accountant of his measurements of adver- 
tising lineages, etc., which are subsequently referred to herein, The docu- 
ments received in evidence consist of respondent's contract with, and letters 
and other communications to and from, its suppliers, in which respondent 
urged their financial support in advertising respondent's several sales in- 
volved herein; the suppliers' replies thereto, some rejecting and some com- 
plying with respondent's letters; tear -sheets of the Washington newspaper 
advertisements of respondent's sales; and certain computations and listings 
prepared by respondent at the request of Commission's counsel relating to 
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the names of suppliers, the amounts and names of the contributing suppliers 
and related data. 

The examiner closed the case for the taking of evidence on July 17, 
1959. The parties on September 28, 1959, duly and respectively submitted 
their proposed findings of fact, conclusions of law and order, together with 
extensive briefs thereon upon which oral arguments were heard on October 
26, 1959. 

In reaching the findings of fact, full and careful consideration has been 
given to all proposed findings of fact, conclusions of law, and the orders pre- 
sented by the respective parties and insofar as they have been adopted they 
are incorporated in this initial decision. Those not specifically found or 
adopted either verbatim or in substance and effect have been rejected. Also 
all legal and factual arguments of counsel have been fully and carefully con- 
sidered and the authorities cited or referred to by counsel, as well as others 
cited herein by the examiner, studied in their full context and application to 
the established facts. 

The evidence stricken by Examiner Hier is, of course, not considered 
in making the following findings. In 
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determining the facts in this proceeding upon the whole record as required 
by law, the examiner has given full, careful and impartial consideration to 
all the evidence properly presented on the record and to the fair and rea- 
sonable inferences arising therefrom. He has carefully examined the plead- 
ings and found as true those facts alleged in the complaint as amended which 
are admitted by the answer. Therefore, upon consideration of the whole 
record, the examiner makes the following 


FINDINGS OF FACT: 
The question of respondent's claim of exemption from the Commis- 
sion’s jurisdiction by reason of being a “packer” has already been dis- 
cussed. The examiner finds no probative evidence received upon the record 
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made in the course of the trial of this proceeding from which it | can be 
found or inferred that the respondent was a "packer." While the Commis- 
sion determined the question adversely to respondent on its ex parte evi- 
dence upon each of the two appeals from the examiner's two dismissals on 
such ground, there can be no finding on this issue based on the evidence be- 
fore this examiner which has been received strictly in accordance with the 
Administrative Procedure Act and the Commission's own Rules of Practice 


of the Commission for Adjudicative Proceedings. The examiner consequently 
must find that this issue of jurisdiction is abandoned by respondent, particu- 
larly inasmuch as it specially raised this issue collaterally andjelected on 
the trial not to present any evidence in its own behalf on this or any other 


issue. 
As already noted, there are two different charges in this case. Most 
of the evidence relates to both charges. While that relating to the second 
charge is comprehended within that pertaining to the first charge and is not 
subject to distinct separation therefrom, in the subsequent determination of 
the facts pertaining to each it will be more logical and clear to treat the two 
charges separately and in order. Before such matters are passed upon, 
however, there are a substantial number of facts in the case, in¢luding those 
admitted by the pleadings, concerning which there is no dispute as to their 
actual existence. And there is but little difference between the parties as 
to the inferences arising therefrom. Such facts are as follows: 
Respondent Giant Food Shopping Center, Inc., was organized under 
the corporation laws of the State of Delaware in 1936. Its principal office 
and place of business is now at 6900 Sheriff Road, Landover, Maryland, al- 
though its prior office address was 1845 Bladensburg Road, N.E., Washington, 


[$98] | 
D.C. During the course of the litigation respondent's corporate name was 
changed to Giant Food, Inc. 
Respondent is now and during its entire existence has been engaged 

| 
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in the retail sale of groceries. It has shown remarkable growth from small 
beginnings, and while respondent raises a minor issue as to whether it can 
properly be called a large food chain, the evidence shows that at some times 
material hereto the respondent had a total of 32 retail stores -- 14 in the 
District of Columbia, 8 in the Commonwealth of Virginia, and 10 in the 

State of Maryland. Actually it had just 28 retail stores in the area at the 
time of its 1955 or 19th Anniversary sale, and two more were added during 
the taking of evidence herein. The total sales from such stores in the fiscal 
year ended April 30, 1955, was approximately $60 million, with a total week- 
ly customer traffic in the stores of 235,000. This certainly characterizes 

it as it actually represents itself by its very name, a "Giant." Any conten- 
tion that it is smaller than chain groceries operating throughout practically 
all of the United States disregards the fact that it is a colossal business 
when compared to most of the small retail groceries operating within its 
own trade area. 

Respondent purchases all types of canned foods, fresh vegetables , 
meats, dairy products, and numerous other food items and household and 
other articles in general use, which it resells at retail to the consuming 
public. Respondent buys such products from approximately 500 different 
manufacturers, processors, and handlers of such products whose places 
of business are located at various points throughout the United States. It 
advertises those products of its suppliers extensively throughout its trade 
area in the Washington Metropolitan newspapers and otherwise in order to 
create a consumer demand and acceptance of its products. 

Respondent in the course and conduct of its business has engaged and 
is now engaging in commerce, as "commerce" is defined in the Federal 
Trade Commission Act. Respondent for many years has been purchasing 
the products which it sells in its various chain stores from a large number 
of suppliers located throughout the United States and the District of Colum- 
bia and respondent causes these products when purchased by it to be trans- 
ported from the place of manufacture and purchase without the States of 
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Maryland and Virginia or the District of Columbia to stores or warehouses 
located in the States of Maryland and Virginia and the District of Columbia 
for resale to the consuming | 


[399] 
public. There is now, and has been for many years, a constant current of 


trade in commerce in said products between and among the various States 
of the United States and in the District of Columbia. 
In the course and conduct of its business, respondent has been for 


many years in competition in the sale and distribution of food and grocery 
products in commerce between and among the various States of|the United 
States and in the District of Columbia with other corporations, persons, 
firms and partnerships. There is substantial evidence in the record that 
there are a great multitude of stores in respondent's said trade area en- 
gaged in the sale of food and related products. There were in the District 
of Columbia, according to Commission's Exhibit 106, Preliminary Report 
1954 Census of Business Retail Trade (dated Nov. 1955), issued by the De- 
partment of Commerce, Bureau of the Census (p. 4), 1,484 food store es- 
tablishments with annual gross sales in that year of approximately $225 
million. There were 1,397 other food-selling competitors in the eating 
and drinking places in the District of Columbia in that year with gross sales 
of about $110 million (id.). The witness Abel considered them competitive 
to some degree with Giant. Commission's Exhibits 107 and 108 (similar 
reports covering the same period for Maryland and Virginia) disclose 
large numbers of all such establishments throughout those states. But 
there is no breakdown from which the approximate number thereof in re- 
spondent's particular trade area in the two states can be deterinined. That 
there is very substantial competition in this basic business of selling foods 
in said area, however, is actually not in dispute. 
The first charge in the amended and supplemental complaint (Para- 
graphs Five to Nine inclusive) , insofar as material to the following discus- 
sion, states: 
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"In the course and conduct of its business in commerce, re- 
spondent has knowingly induced or received the payment or contracted 


for the payment of something of value to respondent or for respond- 


ent's benefit as compensation or in consideration for services and 

facilities furnished by or through respondent in connection with re- 

spondent’s offering for sale or sale of products sold to respondent 

by many of its suppliers, and which payments were not made available 

by such suppliers on proportionally equal terms to all other customers 

of such suppliers competing with respondent in the sale and distribu- 
tion of such suppliers’ products. 
[400] 

"Many of respondent's suppliers . . . did not offer or otherwise 
make available similar compensation or things of value or allowance 
for advertising or other service or facility on proportionally equal 
terms to those granted the respondent to all other of their customers 
which were competing with respondent in the sale and distribution of 
the same supplier's products. Respondent knew or should have known 
that it was inducing or receiving a payment or allowance for adver- 
tising or other service or facility from its suppliers which its sup- 
pliers were not offering or otherwise making available on propor- 
tionally equal terms to other of such supplier's customers who were 
competing with respondent in the sale and distribution of such sup- 
plier's products.” 

The genesis of this case is that in conducting certain so-called 
"Anniversary" sales and special "Candy Carnival” sales in the years 1954 
to 1956, inclusive, Giant prepared a large number of so-called "contracts 
of participation" which it distributed to its some 500 suppliers. Both by 
letter and wire Giant urged such suppliers to execute and return such con- 
tracts and join respondent's said sales by contributing money to promote 
and advertise such suppliers’ own particular products during the course 
of such sales. These contracts called for different amounts of payments 
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by such suppliers, the sort of contract submitted apparently being at the 
discretion of Giant and in view of the amount of business such supplier did 
with it. While many of the suppliers utterly failed or neglected to answer 
these letters, others definitely refused to comply for various reasons. 
Nevertheless, about 150 of such contracts were executed by suppliers 
throughout the country, as a result of which, during its 19th Anniversary 


sale in 1955, the respondent received a total of $37,875 from such contribut- 
ing suppliers. These contracts (Commission's Exhibits 16-A to -E, inclu- 


sive) followed in general the form used the previous year in connection with 
Giant's 18th Anniversary sale (Commission's Exhibit 6). These 1955 con- 
tracts were all substantially the same, varying only in that the advertising 
and services purported to be provided by respondent to such suppliers dur- 
ing said 1955 Anniversary sale were somewhat increased as the amount of 
contribution was increased in the respective forms. Commission's Exhibit 
16-A calledfor the supplier to pay $100; 16-B, $250; 16-C, $500; 16-D, 
$750; and 16-E, $1,000, respectively. The supplier was to pay such sum 
upon receipt of invoice from Giant with supporting proof of its performance 


of the contract. It would serve no useful purpose to recite 


[401] 
these contracts in detail, inasmuch as the major features of this identical 
type of contract were thoroughly considered in the Commission's opinion 
of May 21, 1957, in Docket 6465, Chestnut Farms Chevy Chase Dairy, supra, 
from which a substantial quotation will hereinafter be made. | 

The record is replete with varying responses of certain numerous 
suppliers to whom the proposed contracts were sent in 1955, as well as 
some pertaining to its similar sales in prior years. These letters are in- 
cluded within Commission's Exhibits 23-Athrough 105. In examining the 
answers received from those suppliers who rejected the proposed con- 
tracts, it will be noted that they varied from easy, noncommittal refusals 
to those which explained in full why such supplier could not accept the 
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proposed contract. A number of them definitely advised respondent that 
they could not proportionalize their advertising to other buyers, while some 
went so far as to tell respondent that their attorneys would not permit them 
to enter into such contracts because to do so would violate the Robinson- 
Patman Act. Nevertheless, it is urged that there is no evidence that re- 
spondent knew or should have known that the inducement of these contracts 
by it would cause its suppliers to violate that Act. Of course, the funda- 
mental presumption is that all men know the law. This presumption may 
be somewhat drastic if it extends to grocery dealers understanding the 
Robinson-Patman Act since few, if any, of most eminent anti-trust lawyers 
in the United States can claim that high distinction! Nevertheless, the re- 
spondent, its officers and other officials must be presumed to know the 
existence of that statute. Knowledge of the facts, however, is a different 
thing. Such knowledge cannot be presumed, but must be proved. 

Upon the record made here, the examiner cannot believe that Giant's 
President N. M. Cohen and his other colleagues in this vast and growing 
enterprise 3/ did not know that the 


3 Giant Food, Inc. has shown substantial growth since the period cov- 
ered by the evidence in this case. As of October 14,1959, it operated a 
chain of 49 supermarkets, 40 of them in the Washington, D.C. metropolitan 
area, and was grossing an average of $2,650 000 per store annually, with 
total sales in the last fiscal year of $116,617,056. These facts appear in 
a registration with the Securities and Exchange Commission for a public 
"offering of stock.” See article in the Washington, D. C. Evening Star, 
October 14,1959, page C-22. The examiner takes official notice of these 
facts, but if they are in question by either party to this proceeding , oppor- 
tunity to disprove such facts will be granted upon timely motion therefor, 
in accordance with §7(d) of the Administrative Procedure Act and 8 3.14(c) 
of the Commission's Rules of Practice for Adjudicative Proceedings. 
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contract they offered to the suppliers was, upon its very face, impossible 
to proportionalize. The Commission's decision in Chestnut Farms, supra, 
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is not binding on this respondent as findings of fact. But it definitely states 
the law applicable to this case. The facts in that case arose, in part at 
least, out of Chestnut Farms’ transactions with this respondent Giant dur- 
ing the period in question. The Commission in its opinion held relevantly 
to the contentions of respondent here that its supplier, Chestnut Farms, 
had violated subsection (d) of 82 of the Clayton Act as amended by the 
Robinson-Patman Act. A considerable part of the opinion is so relevant 
upon the facts and so binding as to the law that it may be appropriately 
quoted: | 
"On this appeal, respondent contends in the main that under 
Section 2 (d) a supplier is not obliged in the first instance to affirma- 
tively offer an advertising allowance, but that even if such is a valid 
requirement, the evidence is insufficient as a matter of law to sus- 
tain a 2 (d) violation finding on the ground either that respondent 
breached the affirmative offer requirement or that the advertising 


allowances granted to respondent's customers were paid to them on 


proportionally unequal terms. 
"The Commission's interpretation of the word ‘available' used 
in Section 2 (d) . . . as requiring an offer has been clearly expressed 
in the matters of Kay Windsor Frocks, Inc., et al., Docket No. 5735, 
and Henry Rosenfeld, Inc., et al., Docket No. 6212. It is that, under 
the Act, an allowance cannot be deemed ‘available’ toa reseller, 
and a denial of opportunity to share therein occurs, when a seller 
fails to inform or otherwise offer promotional allowances to a cus- 
tomer while granting such payments for similar services to the re- 
seller's rivals. This record shows that the respondent has not in- 
formed resellers, such as independent stores, as to advertising al- 
lowances, while granting such allowances to their competitors, such 
as large chain organizations, and so has not made the allowances 
‘available’ as required by Section 2 (d). But that is not the entire 
case against respondent. | 


104 


[403] 

"Tt appears that respondent either did not have a plan or policy 
for granting its promotional payments or, if it did, that the plan was 
not followed in all cases. Some favored customers, over the 18-month 
period covered by the evidence, received allowances in excess of the 
percentage of purchases claimed by respondent as a basis for the pay- 
ments. Thus, some of the payments have all the appearances of in- 
dividually negotiated deals. 

“This is exemplified, perhaps, in the arrangements made with 
Giant Food Shopping Center, Inc. An official of the respondent testi- 
fied that the amount paid under the contract with Giant was not in ex- 
cess of that which the customer could have collected on the basis of 
1-1/4% of purchases, and that it was, therefore, a payment under an 
agreement the same as that available to other customers. Such an 
interpretation strains all reason. The contract itself provides that 
it is not to alter or replace currently existing advertising or mer- 
chandising agreements between that customer and the respondent. 
Thus, it cannot be construed on its face as being within whatever 
regular policy on advertising allowances the respondent might have 
had. Furthermore, there is no provision in the contract that pay- 
ment is to be based on purchases as in the case of the plan which 
respondent claims it employs. Clearly, it was an arrangement ne- 
gotiated with a customer on the customer's terms. The resulting 
payment was an allowance for services or facil’ties which was not 
available on proportionally equal terms or ont y terms to custom- 
ers competing in the distribution of the products, since it involved 
a separate and individual arrangement, and it is surely within the 
proscription of the statute. Such individualized and preferential 
treatment was the very thing Section 2(d) was designed to prevent. 

"In addition, whatever respondent's policy may have been, 
there is no question that independent stores generally were not 
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‘informed of it. Of the witnesses from this group, eight of the nine 
testified that they had not been advised as to respondent's advertis- 
ing allowances. The reasonable conclusion is that respondent did 


not, as a general rule, reach such customers with information 
| 


[404] | 
"as to advertising allowances. On the other hand respondent was most 
diligent in giving such information to the favored group. It went so 
far as to notify the favored customers by mail or phone as to the 
amounts to which they were entitled. The effect of its practices was 
to deny to some of its customers an opportunity to share in the pro- 
motional payments while granting payments to other customers com- 
peting in the distribution of the products. We must conelhde from 
the evidence that customers generally ina somewhat particular group 
have not been advised of the allowances. | 
"Respondent argues that a majority of its customers were not 
interested in advertising and that if respondent is nevertheless 
obliged to make an offer, it is being required to do a vain and useless 
thing. Once a seller determines upon a plan of advertising allowances, 
the plan must be affirmatively made known to every customer. 
Whether or not a customer participates therein isa decision for the 
customer. The customer obviously must know the specific terms of 
a plan before he can determine whether he is interested/ in partici- 
pating. In this respect the seller's offering of a plan serves a worth 


while purpose.” | 

In the case at bar there are also other considerations which empha- 
size the impossibility of any supplier proportionalizing the Giant type of 
contracts and offering them at large to all its buyers. While respondent's 
stores may in the main follow the same general exterior and interior ar- 
rangements, there is no evidence that any two of them are exactly alike in 


size or arrangement, and in the said contracts of participation provisions 
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relating to feature, mass, window, and other displays would naturally differ 
from store to store. The contributing seller could not break down such 
special services and then reapply them realistically to its small store cus- 
tomers. AS so many of the suppliers who rejected the contracts stated, it 
would be an impossibility for them to proportionalize such matters with 
other buyers. The Giant "contracts of participation” were prepared for 
the peculiar and unusual needs of Giant in utter disregard of the ability of 
Giant's small competitors to receive proportionalized payments from the 
suppliers. The owners of Giant have done a tremendous job of empire- 
building by wise merchandising , location and building planning and action 
to fit such planning. This company has become a great institution in the 
Washington metropolitan area and those connected therewith deserve high 
compliment. But like many 
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other immense corporations it has now become somewhat disdainful toward 
its small competitors. The testimony of Leonard I, Abel, its grocery buyer 
and director of frozen food operations , who was a witness for the Commis- 
sion, nevertheless spoke for respondent's management in this case, shows 
(R. 100-102) that they watched “most closely” their large chain store com- 
petitors "Safeway Stores, the Atlantic & Pacific Tea Company, the Grand 
Union-Food Fair Stores, a subsidiary of Grand Union, and the American 
Stores, in their merchandising activities.” As to the small independent 
grocers in the area, he said, “I would say that I have enumerated the 
majority of the stores with which we compete. There may be some [inde- 
pendent groceries] that you, by definition, extend into that group...I don't 
know how to describe how lightly we regard their material [activities and 
advertisements] as opposed to the extent to which we regard that of the 
other stores,” and further stated that he did not shop such small stores 

for prices or make a traffic count and the like. Giant, he said, did not even 
watch their prices advertised in newspapers "except on a very cursory 
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basis.” Nevertheless, the law considers these small stores in the light of 
competitors to Giant and fully entitled to all the protection afforded to them 
and the public by the Robinson-Patman Act. | 

There is abundant evidence that these small stores were not offered 
contracts by their suppliers on a proportionally equal basis to those which 
Giant obtained from such suppliers. Respondent contends that those par- 
ticular small competitors who testified were not in fact competitors of 
Giant. The witness Al Kaufman testified that he operated a Federal Super 
Market in the District but that each of the Federal Super Markets are in- 
dividually owned and are sponsored by Union Wholesale Grocery Company, 
through which concern each market buys all its merchandise. Hence, 
Giant argues they are not buying direct from the suppliers as Giant does 
and therefore could not be offered proportionalized contracts by the sellers. 
Respondent also contends that Bernard Brager testified that asa wholesaler 
he sold the products of some of Giant's suppliers to a number of individual- 
ly owned stores which operate under the over-all name of Garden Food 
Stores in the District. He also ran joint newspaper ads of such small 
grocers under the name of Garden Food Stores which were paid for through 
cooperative allowances from the suppliers. It is contended by respondent 
that since Brager does the buying as a wholesaler for these small inde- 


pendent retail grocery businesses he cannot be 


1 
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Giant's competitor and therefore the suppliers were not obligated to offer 
him or the Garden Food Stores any proportionalized contracts. These 
contentions disregard the fundamentals. Through whatever plan these in- 


dependent merchants may use to buy from the same suppliers that Giant 


does, such plan is merely a cooperative means of buying groceries from 

such suppliers which does not change the facts that they are actually com- 
petitors of Giant which the suppliers know, but still fail to offer contracts 
proportionalized to the Giant "participation" contracts. 
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The examiner gathers that the main contention of respondent is that 
it has no responsibility for knowing how its suppliers’ businesses are run, 
as the law does not impose a duty upon it to inquire into or understand such 
suppliers’ internal business operations or to know whether they proportion- 
alize among their customers who compete with Giant by contracts like the 
Giant “participation” contracts. It is therefore urged that this would re- 
quire speculative inferences upon inferences contrary to fundamental prin- 
ciples of adjudication. But there is no need to pile such inferences upon 
inferences in this case. As has already been found Giant's officials pre- 
pared their own contract of participation which by its very terms did not 
alter nor replace the currently existing advertising or merchandising agree- 
ments between it and its suppliers. They had to know from this that they 
were endeavoring to change the entire advertising program of such of their 
suppliers who executed such contract. Giant's officials therefore knew that 
would leave the competitors operating only under the usual type of coopera- 
tive advertising contract customarily based upon the amount of merchandise 
purchased and which could be determined by each to an equitable degree in 
advance of allocating and distributing such funds as it chose to grant its 
customers for advertising and other promotional costs during the course 
of any given fiscal year or other fiscal period. Now when the letters began 
to come back from numerous suppliers telling Giant in no uncertain terms 
that they could not proportionalize with other buyers and that to enter into 
this special contract with Giant would render them liable to violation of the 
Robinson-Patman Act, most certainly these smart businessmen, who have 
built up Giant to its present terrific proportions, knew that they were ask- 
ing for something unlawful to be done by their suppliers. 

Giant's officials must have known that many of its suppliers executed 
the contracts and paid the requested amounts in due course only because 
of the tremendous buying power of 
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Giant. It requires no great seer to know that a concern doing even $60 mil- 
lion worth of business can exert an economic pressure upon its gellers, 
large and small, to obtain concessions that no small competitor could pos- 
sibly attain. For every supplier who contributed anywhere from $250 to 
$1,000 to Giant's 1955 anniversary sale, Giant well knew that in the cost 
accounting of such supplier that expense item would have to be considered 
and reflected at some time in the cost of the merchandise bought by other 
grocers. Such amounts, even though infinitesimal, would ultimately not only 
increase the cost to other grocers but would add to the consumers’ cost. 
These subtle attempts of this very large buyer to obtain special concessions 
amount to improper and undue pressures upon its suppliers. Such conduct 
is one of the monopolistic types the Robinson-Patman Act is intended to pre- 
vent. If the big chain competitors of Giant were all permitted to follow the 
same practices as Giant with the tacit or express approval of the Federal 
Trade Commission, the small grocery competitors in this area of competi- 
tion that were not instantly throttled would surely suffer a slow and painful 
death. | 
Giant's officials also knew that it would be impossible for any of its 
suppliers to proportionalize similar contracts with retail competitors of 
Giant who were also customers of such suppliers because of the infinitesi- 
mally small amounts that would be involved in such proportionalization, 
and, as a number of suppliers wrote, in substance, that in any event it would 
entail a terrific burden upon them to work out such matters and for which 
they did not have funds. For example, take a fairly small corner grocery 
doing approximately $100,000 worth of business per year. In 1955 this would 
have been 1/60 of the size of Giant's business. Taking a $100 cantributor 
among the suppliers and dividing this by 60 would leave an allowance of 
$1.67 which would hardly pay the postage entailed in working out such a 
transaction. And, of course, there are many small grocers doing far less 
business than that where the transaction would become even more ridiculous. 
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This points up the fact that while cooperative contracts pertaining to ad- 
vertising may be proper no retail buyer is ina position to insist upon a 
contract by reason of its great buying power that could not be accepted by 
any Supplier and applied to its trade at large in the area of competition 
involved. To put it plainly, Giant's officials not only should have known 
but in the opinion of this examiner from the evidence actually did know that 
their suppliers could not apply the Giant contracts to Giant's competitors 
in the Washington metropolitan area. 

In addition to the Commission's decision in Chestnut Farms, supra, 


the Commission approved the examiner's decision 
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to like effect in Docket No. 6463, Crosse & Blackwell, supra, which con- 
cern was also a supplier who executed Giant's contract and favored it over 
other competitive buyers. While the Commission in the Atalanta Trading 
case, supra, also decided this precise point with respect to that respond- 
eat's dealings with Giant, its order was reversed by the court on the ground 
that Giant was the only customer of Atalanta in the Washington area during 
the time involved and Atalanta therefore could not proportionalize adver- 
tising allowances to nonexistent customers. That case is therefore no au- 
thority in the case at bar. Those decisions on their particular facts do not 
bind the respondent on the facts. But they are so applicable and arise out 
of the entire state of facts presented on the record in this case that to un- 
duly lengthen this decision by further outlining the evidence would there- 
fore serve no useful purpose. 

The second charge, PARAGRAPHS TEN and ELEVEN, of the amended 
and supplemental complaint is as follows: 

"The amounts of money solicited and received by the respond- 
ent from each of its suppliers were paid by such suppliers for ad- 
vertising to be done by respondent in promoting each such supplier's 
products during respondent's anniversary sales and candy carnival 
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"sales in the years 1954, 1955 and 1956 and prior thereto. However, 
it has been the regular and continuous practice of respondent not to 
use the entire amounts of money received from its suppliers to ad- 
vertise such suppliers’ products during such sales but to divert sub- 
stantial amounts of such payments to its own use. 

"For example, during the year 1955, respondent solicited its 
suppliers and 134 paid respondent substantial amounts of money 
totalling $31,825 for advertising which respondent was to do on such 
suppliers' products during its anniversary sale beginning April 18, 
1955, and lasting two weeks. However, respondent did not expend 
the entire amount of money received from each of its suppliers as 
an advertising allowance in advertising each supplier's products 
during such sales, but diverted substantial amounts of such payments 


from its suppliers to its own use. 


"The aforesaid acts and practices of respondent as herein al- 
| 


leged of inducing and receiving advertising allowances from its sup- 
pliers and not expending the entire amount of money received from 
[409] | 
"each such supplier as an advertising allowance in actual advertising 
of such suppliers’ products and of diverting substantial amounts of 
such money to its own use are all to the prejudice and injury of such 
suppliers and of competitors of respondent and the public and consti- 
tute unfair methods of competition and unfair acts and practices in 
commerce within the intent and meaning of and in violation of Section 
5 of the Federal Trade Commission Act." | 
While an order requiring respondent to cease and desist issued pur- 
suant to the first charge would also prohibit the specific type of activities 
Giant engaged in in its said sales in connection with the use of any contract 
of participation offered to suppliers by Giant, such as those used in the 
instant case, other situations differing from those so presented in this case 
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might arise whereby restraint of respondent from any other diversions of 
suppliers’ monies would become necessary. Both the former hearing ex- 
aminer and the Commission in their respective orders, as wellas the brief 
of counsel supporting the complaint, state the reason why this charge is 
entirely distinct from the first charge. Such reasons will not now be re- 
peated. The first charge would be maintainable even though there had not 
been any diversion of the funds contributed by its suppliers during the 1955 
anniversary sale to Giant's own personal purposes but there could be di- 
versions of suppliers’ monies to respondent's own use under the regular 
type of proportionalized cooperative advertising contracts many of such 
suppliers employ. 

The record clearly demonstrates that of the $37,875 so contributed 
by the suppliers in 1955 Giant used a substantial portion for advertisements 
which could not directly benefit any of the suppliers, such as its radio and 
television spot advertisements which cost $6,872. The names and products 
of these suppliers were not even mentioned in such broadcasts although a 
fair construction of the contracts indicates Giant would provide such. Upon 
Giant's own computations made by the witness Abel (R. 460-481) , the var- 
ious advertisements of its anniversary sale which appeared daily through- 
out the two-week sale, April 18 to 30,1955, inclusive, in the three Wash- 
ington daily newspapers show that of the total cost thereof -- $26,132.58, 
only $15,072.19 went to the contributing suppliers while Giant obtained 
$11 060.38 worth of space for itself (Com. Ex. 162-A and -B). The record 
contains considerable controversy over these figures but the former ex- 
aminer struck from the record all evidence relating to the Commission's 
effort to establish the fact that actually Giant received a 


[410] 
much larger proportion of the space than the foregoing admitted figures 
indicate. This examiner was urged in oral argument by counsel support- 


ing the complaint to personally make measurement of the numerous ads, 
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although the evidence indicates there are a number of ways to measure 
such ads, and there is no agreement between the parties as to how they 
should be measured. This examiner then refused and still refuses to at- 
tempt to make such measurements. It is not his duty to do so any more 
than it is the duty of a trial judge in a controversy over boundary lines to 
go personally with rod and transit and survey the metes and bounds of the 
contested land area involved therein. After all such specific determination 
is entirely unnecessary since this is not a private proceeding to recover 
money for any individual but a proceeding brought in the public interest and 
the wishes of the contributing suppliers and the amounts they might possibly 
recover should they in some most unlikely event press civil actions against 
Giant therefor are wholly immaterial here. The definite fact remains that 
of this $37,875, these suppliers contributed to Giant, at most $15,072.19 
was spent in their behalf. It is of special note that Giant used a substantial 
part of these contributing suppliers’ money to advertise products of other 
suppliers who had not contributed to Giant's 1955 anniversary sale, an in- 
congruous situation to say the least. The amount of such advertising is 
immaterial but an examination of a number of the Commission's exhibits, 
between Nos. 131 and 161, reveals that many of these noncontributing firms 
received some substantial advertising of their name and products at the 
expense of the contributing suppliers. It may be remarked that this is but 
another evidence of the looseness of respondent's sales methods in its 1955 
anniversary sale. Just how Giant expected the contributing suppliers to 
proportionalize to their other customers the amounts to be spent for com- 
petitive non-contributing suppliers is not explainable. 


| 
Furthermore, as between the contributing suppliers, while|exact or 


even approximate lineage of their advertisements has not been attempted 
by the examiner, from an inspection of the advertising it is clear that for 
the $1,000 contributed by a number of suppliers, a very disproportionate 
amount of space went to advertise Swift & Company's products as against 
all the others. The total space given to Armour, Atalanta Trading Co., 
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Briggs, Chestnut Farms, Fulham Bros., Inc., and George Hormel, all 
packers, appears to be only approximately half of that space 
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which advertised Swift's meats and other products but each paid the same 
amount, $1,000. It may be added that not only does this show an unfairness 
to these contributors but also demonstrates that Giant had no definite fixed 
plan for its advertising from which any supplier could legitimately learn 
just how he could proportionalize such 2 contract among Giant's competi- 
tors, which has to do with the first charge herein. 

Giant, in a post hoc attempted justification of the expenditure of 
monies during its sale, contends that the actual cost of exterior and in- 
terior decorations in its stores, interior displays, and special employee 
caps should be taken into account in determining whether there has been 
any misuse by it of the funds contributed by its suppliers. These various 
items of expense are: $2,240 for exterior decorations of 28 stores at an 
estimated cost of $80 per store; interior displays totaling $2,661.85, and 
$199.23 for caps as shown by Commission's Exhibit 162-B and also testi- 
fied to by the witness Abel. it is further contended there should be taken 
into account the estimated value of mass end displays in various stores 
made on behalf of various suppliers. As already stated, respondent pre- 
sented no evidence and the examiner therefore has not had the benefit of 
the testimony of the executives and other officials of the store who plan- 
ned this sale aside from Mr. Abel who was called as a Commission wit- 
ness. Since these figures are apparent after-thoughts and respondent has 
produced no accounting, the use of and intermingling of contributed funds 
with Giant’s own funds during the sale leaves the matter subject to the 
reasonable and fair inference that there was no accounting and no explicit 
planning with respect to the allocation of charges to its suppliers either 
in the newspaper ads or otherwise. Giant contends that according to its 
own figures including the estimates of substantial portions thereof the 


[412] 
115 | 


total cost of the sale was $46,043.08. Of this largely speculative cost how- 
ever, there is a precise figure of $37 ,875 contributed by various suppliers. 
This amounts to approximately 82 percent of the costs of the sale on Giant's 
said figures. This seems scarcely equitable to the contributing |suppliers 
since Giant according to its own figures got the benefit of approximately 

54 percent of the advertising cost although loosely contending that the sup- 
pliers got the general benefit of all the money they paid because; of the in- 
tangible benefits of such a sale and the publicity given to the products of 
each contributor. This reasoning is not appealing to the examiner particu- 


larly in view of the failure of respondent to come forward with | 


[412] 

precise accounting figures demonstrating the truth of its estimated figures. 

Respondent set this entire proceeding in motion; no one stad had any- 
thing to do with its inception. Its officers conceived the whole plan of the 
special anniversary and candy carnival sales including the contracts of 
participationwhich it promulgated to all of its suppliers and which many of 
them executed. The essence of the defense in this case is that Giant's 
officers had no way of knowing the effects of these acts. There jis a basic 
principle of law that every man is presumed to know the reasonable aod 
probable consequences of his acts. This, of course, applies to an incor- 
poreal statutory creature such as Giant because the knowledge id its of- 
ficers and agents is attributable to it. It is charged in the complaint that 
respondent "knowingly induced or received the payment" of the! contribu- 
tions it received in connection with its participation contracts, and upon the 
whole record the examiner specifically finds that respondent did know that 
the result of its obtaining and using payments made as contributions to its 
said sales would produce those matters which have already been fully re- 
cited herein. These acts produced an avalanche of procedures and orders 
against respondent's suppliers for violation of 82(d) of the Clayton Act as 
amended by the Robinson-Patman Act. It adversely affected respondent's 
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competition and the buying public has also been hurt to some degree. Since 
the orders of the Commission look to the future, it is necessary that re- 
spondent be required to cease and desist henceforth from any such acts. 

It is therefore found as to the first charge that in the course and con- 
@uct of its business in commerce, respondent has knowingly induced or re- 
ceived the payment or contracted for the payment of something of value to 
respondent or for respondent's benefit as compensation or in consideration 
for services and fatilities furnished by or through respondent in connection 
with respondent's offering for sale or sale of products sold to respondent 
by many of its suppliers, and which payments were not made available by 
sach suppliers on proportionally equal terms to all other customers of such 
suppliers competing with respondent in the sale and distribution of such sup- 
pliers’ products. 

It is further found with respect to the second charge that the respond- 
ent in connection with its 1955 anniversary sale diverted substantial 
amounts of money paid by its suppliers for promotion of their own products 
during such sale to its own use in the advertising of its own products and 
its own business generally. 
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The evidence having sustained the material allegations of the com- 
plaint on both the first and second charges, upon such evidence as herein- 
before found the examiner draws the following conclusions of law: 

1. The Commission has jurisdiction of the subject-matter of this 
proceeding and of the person of the respondent corporation. 

2. There is substantial and specific public interest in this proceeding. 

3. That as to the first charge the respondent's knowledgeable induce- 
ment of its various suppliers, in getting these suppliers to grant special 
allowances which were not to be and, in fact, were not offered to the com- 
petitors of the respondent dealing in the same goods as the respondent, is 
all to the prejudice and injury of competitors of respondent, and the public, 
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and has the tendency and effect of obstructing and preventing competition 
in the sale and distribution of food and grocery products, and has the ten- 
dency to obstruct and restrain and has obstructed and restrained commerce 
in such merchandise and constitutes unfair methods of competition in com- 
merce and unfair acts and practices within the intent and meaning and in 
violation of Section 5 of the Federal Trade Commission Act. — 
4. That as to the second charge the acts and practices of the re- 
spondent of inducing and receiving advertising allowances from its sup- 
pliers and not expending the entire amount of such monies received from 
each such supplier as an advertising allowance in actual advertising of 
such supplier's products, and of diverting substantial amounts of such 
money to its own use, are all to the prejudice and injury of such suppliers 
and of competitors of respondent and the public and constitute unfair meth- 
ods of competition and unfair acts and practices in commerce within the 
intent and meaning of and in violation of Section 5 of the Federal Trade 
Commission Act. | 
The following order is therefore entered: | 
IT IS ORDERED that Giant Food, Inc., a corporation, and its officers, 
and respondent's representatives, agents and employees, directly or through 
any corporate or other device in connection with the sale to them of prod- 
ucts or merchandise | 
[414] | 
distributed or resold by them in the normal course of their business in 
commerce, as "commerce" is defined in the Federal Trade Commission 
Act, or in connection with any other transactions between respondent and 
its various suppliers or dealers involving or pertaining to the regular 
business of the respondent in distributing and selling commodities and 
products in commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 


Offering to enter or entering into any contract, agreement, 
understanding or arrangement or in any other way formulat- 
ing, creating or adopting any scheme or method which has for 
its purpose the inducing of, or actually does induce, any per- 
sons to grant payment of anything of value to or for the bene- 
fit of respondent as compensation or in consideration for any 
services or facilities furnished by or through respondent in 
connection with the processing, handling, sale, or offering for 
sale of any products or commodities manufactured, sold, or 
offered for sale by such persons, unless such payment or con- 
sideration is available on proportionally equal terms to all 
other customers competing with respondent in the distribution 
of such products or commodities; 
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Receiving payment of value for promotion or advertising of 
commodities and products of its suppliers or others and fail- 
ing to expend the full value received for the promotion and ad- 
vertising of such commodities and products. 
/s/ Loren H. Laughlin, 
Hearing Examiner. 
March 7, 1960. 
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FINAL ORDER 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Philip Elman 


This matter having been heard by the Commission upon the respond- 
ent's appeal from the initial decision of the hearing examiner; dnd the Com- 
mission having rendered its decision denying the appeal in part and grant- 
ing it in part, and having determined, for reasons stated in the accompany- 
ing opinion, that the initial decision should be modified: | 

IT IS ORDERED that the findings of fact and conclusions of law con- 
tained in the initial decision whereby the hearing examiner held that the 


allegations of law violation contained in paragraphs ten and eleven of the 
amended and supplemental complaint have been sustained by the record be, 
and they hereby are, reversed. 
IT IS FURTHER ORDERED that the initial decision of the) hearing 
examiner be, and it hereby is, modified by substituting the following order 
for the order contained in the initial decision: | 
"TT IS ORDERED that Giant Food, Inc., a corporation, and its 
officers, and respondent's representatives, agents and employees, 
directly or through any corporate or other device, in or | 
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"in connection with the purchase in commerce, as ‘commerce' is de- 
fined in the Federal Trade Commission Act,of products for resale 
by the respondent, or in connection with any other transactions be- 
tween respondent and its various suppliers involving or pertaining 
to the regular business of the respondent in distributing and selling 
commodities and products in commerce, as 'commerce'’ is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 


from: 
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“Inducing, receiving or contracting for the receipt of anything 
of value from any supplier as compensation or in consideration 
for services or facilities furnished by or through respondent 
in connection with the processing, handling, sale or offering 
for sale of products purchased from such supplier, when re- 
spondent knows or should know that such compensation or con- 
sideration is not affirmatively offered or otherwise made 
available by such supplier on proportionally equal terms to all 
of its other customers competing with respondent in the sale 
and distribution of such supplier's products. 

"IT IS FURTHER ORDERED that the allegations contained in 
paragraphs ten and eleven of the amended and supplemental complaint 
be, and they hereby are, dismissed.” 

IT IS FURTHER ORDERED that the initial decision as herein modi- 
fied be, and it hereby is, adopted as the decision of the Commission. 

IT IS FURTHER ORDERED that the respondent Giant Food, Inc., 
shall, within sixty (60) days after service upon it of this order, file with 
the Commission a report, in writing, setting forth in detail the manner 
and form in which it has complied with the order to cease and desist as 
modified. 

By the Commission, Chairman Dixon and Commissioner Elman not 
participating. 

ISSUED: June 1, 1961 


/s/ Joseph W. Shea 
Secretary 
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OPINION OF THE COMMISSION 

By Kern, Commissioner: 

The hearing examiner in his initial decision found that the allegations 
of the amended and supplemental complaint were sustained. His order di- 
rects respondent to cease and desist from the acts and practices found to 
be unlawful. Respondent has appealed from that decision. 

The respondent ope rates a chain of supermarkets in the District of 
Columbia, Virginia, and Maryland for the retailing of fresh and canned 
vegetables, meats, and other foods and household articles to the consuming 
public. In 1955, when this proceeding began, it had 28 stores and its sales 
were approximately $60,000 ,000. 

Respondent purchases its merchandise from approximately 500 manu- 
facturers and suppliers located throughout the United States. In 1954, 1955 
and 1956 it conducted various promotions called Anniversary Sales or 
Candy Carnival Sales. Respondent's program for these sales included the 
soliciting of its suppliers to enter into participation contracts balling for 
payments to it of $100, $250, $500, $750, or $1,000 in return ice advertis- 
ing and promoting of the suppliers' products. Typifying those promotions 


was its 
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chain-wide 19th Anniversary Sale held from April 18 through April 30, 
1955, for which approximately 150 Giant suppliers contributed a total of 
$37,875. The amended and supplemental complaint alleged that respond- 
ent engaged in unfair acts and practices in violation of Section! 5 of the 
Federal Trade Commission Act in that it (1) induced and received pay- 
ments or allowances from the suppliers which it knew, or should have 
known, were not offered or made available by the suppliers to all of their 
customers competing with respondent in the resale of the suppliers’ prod- 
ucts, and that it (2) failed to expend the entire amount of money received 
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from each supplier for advertising to be done in promoting his products 
and diverted substantial amounts of such payments to its own use. 

In contending that the hearing examiner erred in finding the first of — 
the above charges to be sustained, respondent argues that there was a fail- 
ure of proof that its suppliers neglected to make like proportional payments 
to its competitors in violation of the public policy expressed in Section 2(d) 
of the Clayton Act, as amended. The evidence received, however, includes 
the testimony of a representative of one of the suppliers participating in 
the 1955 Anniversary Sale who reported that his company marketed coffee 
and tea to approximately 30 accounts in the Washington metropolitan area 
and that no contract similar to that entered into with Giant was offered to 
any of its other customers. Another witness testified that his company 
paid $100 in 1954 and again in 1955 to participate in Giant's sales. Even 
though this concern’s customers in the Washington area included various 
food retail chains and voluntary cooperative organizations, the allowances 
to respondent were the only ones which it granted there during those years. 

The record also contains testimony by representatives of five other 
companies participating in the 1955 Anniversary Sale and evidence of the 
participation of another supplier was stipulated into the record. Granting 
that certain of those suppliers participated in special promotions conduct- 
ed by one or more other retail chains and voluntary cooperative grocery 
organizations when so solicited, it does not follow that such suppliers were 
offering their Washington area customers generally opportunities to par- 
ticipate in payments of the type granted to Giant. There accordingly is 
sound record support for the hearing examiner's conclusions that many of 
respondent's suppliers failed to offer like payments 
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or make them available on proportionally equal terms to their other cus- 
tomers who competed with respondent. 

The evidence we have just discussed, without more, provides ade- 
quate basis for the conclusion that many of respondent's suppliers violated 
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Section 2 (d) of the Clayton Act. The initial decision, however, also stated 
that two groups of wholesaler sponsored grocers, found by the hearing 
examiner to be competitors of Giant, had not been granted the same type 
of allowances as Giant. A witness testifying about one of these groups, 
who was president of Federal Supermarkets, Inc., a voluntary chain of 


eight independent grocery stores, also operated his own grocery in Wash- 
ington, D.C. He bought . some of the products resold by him through his 
wholesaler and purchased others directly from the manufacturers or sup- 
pliers, some of which contributed to Giant's 1955 Anniversary Sale. He 
further testified in effect that none of the suppliers whose products he 
handled offered him advertising or promotional allowances kindred to 
those provided in the Giant contract. The record fully supports the con- 


clusion that this retailer was a customer, within the meaning of Section 
2(d) of the Clayton Act, of certain of the suppliers who contributed to the 
Anniversary Sale and was duly entitled to participate in their promotional 
payments. | 
As to the other group of retail grocers, namely, the fifty or more 
independently owned outlets doing business as Garden Food Stores, a rep- 
resentative of their sponsoring wholesaler stated that the only advertising 
contracts made available to his company and the stores were the regular 
standard cooperative advertising contracts. The record contains indica- 
tions that some of the suppliers whose products were resold by the member 
stores participated in a special promotion conducted by another voluntary 
organization of independent stores operating in the Washington area. This 
circumstance notwithstanding, we do not believe that the record is ade- 
quate to show whether the proprietors of the Garden Food Stores were cus- 
tomers within the meaning of Section 2(d) of the Clayton Act of participat- 
ing suppliers. To the extent that the initial decision may imply the con- 
trary, it is hereby modified. 
Respondent further argues that the conclusion that its suppliers had 
a legal duty to proportionalize their payments to Giant is precluded inasmuch 
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as there is no evidence that disfavored competitors bought wares of like 
grade and quality to those advertised in the Anniversary 


[505] 
Sale. The articles and brands advertised by Giant patently included many 
whose names are household bywords throughout the country. Moreover, 
as previously noted, representatives of certain of the suppliers attested 
that their respective products were sold to both chain organizations and 
other retailers in the area where the sale was held. Hence, it is reason- 
able to infer that products of grade and quality similar to those respondent 
promoted in the sales were also being resold by its competitors not shar- 
ing in the allowances. Furthermore, the services outlined in Giant's con- 
tracts included both media advertising and in-store advertising services. 
The contracts implied that one of the latter, a supervisory service, would 
extend to all products being handled for the suppliers. Respondent's con- 
tracts contained no blanks or spaces for identifying the grade or quality of 
products to be advertised and other wording in them clearly indicates that 
wide discretion respecting products to be promoted was vested in Giant. 
Respondent's contention relative to inadequacy of proof respecting like 
grade and quality of products is rejected. 

Respondent further argues that the hearing examiner should have 
found that no knowledge could be imputed to respondent that the payments 
which it induced constituted violations by the payor-suppliers of Section 
2(d) of the Clayton Act, as amended. True, respondent may have believed 
that one or several of its competitors had received payments from sup- 
pliers for conducting special promotions, particularly Food Fair, Inc., 
whose contracts respondent used when preparing its own participation con- 
tracts. But this is no excuse. Respondent solicited all of its suppliers 
for payments, not merely those suspected of having contributed to com- 
petitors' retailer promotions. The heart of respondent's argument on 
this phase, however, is that payments made to it would ripen into or become 
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legal violations by the paying sellers only if they later failed to | 
proportional payments to respondent's competitors and that respondeut 
would have no way of knowing if defaults in that respect occurred. To dis- 
cuss all record matters leading to the conclusion of actual or constructive 
knowledge by respondent that such payments were and would be withheld 
from its competitors would unduly lengthen this opinion. A few)salient 
record facts will suffice on this issue. 


At the time its 19th Anniversary Sale was planned, respondent al- 
ready had promotional agreements in effect with many of its suppliers. 
Many of those were standard 
| 

[506] ! 
types of cooperative advertising agreements instituted by the sellers which 
contained statements that they were available on proportionally equal terms 
to their other customers. The provision in respondent's participation con- 
tracts that they were not to alter or replace currently existing advertising 
or merchandising agreements between respondent and the contributing 
manufacturers thus clearly placed the solicited suppliers on notice that 
individual and preferential treatment was requested by respondent. 

That preferred treatment was expected must have been fureber evi- 
dent to the trade from companion provisions of the contracts. Thus, the 
$100 contract provided for advertising of one product in two newspapers 
but specified no linage; and it called for supervised display of merchandise 
and requests for orders but was likewise silent as to kind or aiiounte The 


other contracts were similarly vague, except that they specified linages 
| 


for newspaper advertising. 
The hearing examiner also correctly found that respondent and the 
trade were aware that it would be impossible or prohibitive for the sup- 
pliers to duly proportionalize those payments among their other customers 
competing with Giant. Evidence stressed by respondent as showing the 
contrary is unpersuasive and does not seriously detract from the hearing 


examiner's conclusions. For example, the witness referred to in 
| 
| 
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respondent's brief did not by any means outline bases for fairly propor- _ 


tionalizing his payments to Giant among his other customers. After testi- 
fying that hi_ company had not offered a contract similar to the Giant con- 
tract to others, he conceded "a possibility” that an equitable alternative 
could have been worked out for the others and "also the possibility that 

it could not.” We think the evidence is clear and conclusive that the re- 
spondent knew or should have known that the payments which it induced 
and received were made by its suppliers in violation of Section 2(d) of the 
Clayton Act, as amended. 

The exceptions to the conclusion of law in the initial decision that 
respondent's knowing receipt of the advertising allowances constituted 
unfair acts and practices within the purview of the Federal Trade Com- 
mission Act also are denied. Its arguments are similar to those discussed 
and rejected by us in our 


[507] . 
decisions in the Grand Union and American News cases.— 
Next to be considered are respondent's exceptions to the findings 
by the hearing examiner which sustained the second charge of the amended 
and supplemental complaint. Under this charge, it is alleged that the 
moneys solicited and received by the respondent from each of its suppliers 
were paid for advertising to be done by it in promoting each such suppli- 
er's products during the sales. Such complaint further alleges that the 
respondent did not expend the entire amount of money received from each 
in advertising his particular products, but unlawfully diverted substantial 
amounts thereof to its own use. It is undisputed that respondent took in 
$37,875.00 from the suppliers for the 1955 anniversary promotion and 
that expenditures for newspaper advertising totaled $26 132.58; and the 
cost of its radio and television advertising was $6,872.00, but such adver- 
tising was limited to spot announcements publicizing Giant's name and 
sale, no products of participat ing suppliers being mentioned. 
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To these outlays, respondent also would add, among other things, 
$5,100.00 for costs of store decorations, and argues that total sale expendi- 
tures exceeded $38,000.00. However, there can be no doubt but that only 
$15,072.19 at most of the $26,132.58 worth of space purchased for news- 
paper advertising was used in featuring the products of the contributing 
suppliers. Other space in such advertisements publicized Giant and its 
own trademarked products and a substantial amount featured the! products 
of suppliers who did not contribute. 

All of respondent's various participation contracts, however, made 
provision for in-store promotion or advertising by the respondent in addi- 
tion to the promised media advertising. For example, the $100 contracts 
called for, among other matters, supervisory services for assuring prom- 
inent display of the suppliers’ wares and bulletins publicizing the merits 
of their products among Giant's personnel. In addition, various of the other 
contracts, particularly the $750 and $1000 contracts, 


ay The Grand Union Company, Docket 6973, decided August 12, 1960; 
and The American News Company et al., Docket 7396, decided January 10, 
1961. 
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provided for signs featuring the products or mass displays or other special 
store displays for them; and the record also includes evidence suggestive 
of steps taken or expenses incurred by the respondent for furnishing cer- 
tain of the in-store services integral to the contracts. | 

Although Section 2(d) of the amended Clayton Act does not authorize 
payments for services grossly in excess of their cost or value, neither does 
it prohibit a seller from compensating his buyers for any type ol service 
provided its other standards are met, including a reasonable relationship 
between the payments and the services being rendered. Cf. Lever Brothers 
Company, 50 F.T.C. 494, 511-12 (1953). The record in this proceeding, 
however, affords no criteria for evaluating, separately from the media 
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advertising services performed, the relationship which existed between _ 
the payments induced by the respondent and the benefits or values confer- 
red on the suppliers by the in-store facilities ‘and services furnished. For 
that reason, we are unable to say that the combined value of the in-store _ 
services and the aforementioned media advertising was not reasonably re- 
lated to the amount of the suppliers’ payments. There is, therefore a fail- 
ure of proof of the allegation that a part of such funds was diverted for re- 
spondent's own use. Hence, we think that respondent's appeal from the rul- 
ing sustaining this charge should be granted and the findings and conclu- 
sions reversed. 

Respondent's contentions that it is a packer subject to regulation under 
the Packers & Stockyards Act of 1921 and exempted from the Federal Trade 
Commission Act were rejected by the Commission in two previous rulings 
for reasons there stated. See Commission's order issued December 19, 
1957, vacating initial decision dismissing proceeding for lack of jurisdic-_ 
tion, and Commission's order issued February 10, 1959, vacating a subse- 
quent initial decision which also dismissed for lack of jurisdiction. Those 
rulings are controlling here. 

Respondent excepts to the order to cease and desist contained in the 
initial decision as unusually broad and argues that such order prohibits 
conduct wholly unrelated to the practices found unlawful. We think that the 
first prohibition of the order should be modified to make it clear that its — 
target is the inducing of the discriminatory allowances with actual or con- 
structive knowledge by 
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respondent that they are discriminatory. Respondent's exceptions to the 
first paragraph of the order are to that extent granted. The second para- 
graph of the order contained in the initial decision relates to the aforemen- 
tioned diversion charge. Since such paragraph is being set aside in con- 
formity with our dismissal of that charge for failure of proof, discussion 


| 
[Tr. 534] 
| 
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of respondent's exceptions on this aspect would be an act of supererogation. 
The appeal of the respondent is denied in part and granted in part as 

noted hereinbefore, and the initial decision modified in conformity with this 

opinion is being adopted as the decision of the Commission. 
Chairman Dixon and Commissioner Elman did not participate in the 


decision of this matter. 


June 1, 1961 


[Tr. 512] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Room 332 

Federal Trade Commission 
7 ea 

Washington, D. 

Monday, August "i 1956 


Met, pursuant to notice, at 10:00 o'clock a.m. 


BEFORE: 
FRANK HIER, Hearing Examiner. 


* * * 


[Tr. 534] 
MR. DICKEY: Your Honor, it's impossible for the respondent to 
comply with Item 7 as we construe the language of the item. The item says, 
"Books, records, accounts, invoices, or other documents or a verified sum- 
mary thereof showing the amounts of money actually expended by Giant in 
Newspaper advertising of each of its customers’ products included in re- 
sponse to Item 5 during its anniversary sales in the years 1954, 1955 and 
the first six months of 1956." 
HEARING EXAMINER HIER: You mean you do not have the advertis- 
ing bills that you paid? 


[Tr. 534] 
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MR. DICKEY: Yes, sir; but you see, those are broken down, what they 
want here is the amount for each of the customers' products and we, when 
we bill the customer we attach thereto a tear sheet showing that we had com- 
plied with the contract which he entered and, Your Honor, we will show cases 
where when we did not comply we didn't invoice the customer in accordance 
with the agreement. 

HEARING EXAMINER HIER: Let me see if I get this clearly. You put 
a whole page ad in we will say in the Washington Post? 

MR. DICKEY: Yes, sir. 

HEARING EXAMINER HIER: And there will be so many inches de- 
voted to Mrs. Filbert's mayonnaise and so many inches devoted to some- 
body's coffee. When you pay the advertising bill to the paper you pay for the 
whole page? 


[Tr.535] 

MR. DICKEY: Right, Your Honor. 

HEARING EXAMINER HIER: And you do not separate the particular 
ads by lines and by cost? 

MR. DICKEY: No, except for this, Your Honor. We then send the tear 
sheet to the contractor with us circling that part of the ad that has his items 
advertised. 

HEARING EXAMINER HIER: I understand all that, but I mean, your 
records are not in such shape that you know what that particular corner costs? 

MR. DICKEY: No, sir. 


* 


Washington, D. C. 
Tuesday, August 7, 1956 


* 


| [Tr. 582] 
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[Tr. 578] | 

MR. GOODHOPE: To get this in its proper frame I will offer Com- 
mission's Exhibits 23-A through 54 for identification in evidence. 
I would like to state this: As I understand it, all 


[Tr. 579] | 
of these advertising agreements were initiated by the suppliers and offered 


to the respondent. They are offered for the purpose of showing |that the re- 
spondent had a regular advertising agreement with many of its suppliers. 
In addition to that, the respondent asked for a special payment over and 
above what that supplier's ordinary run of the mill advertising 1 ceanient 
with Giant was. 
The contract which Giant entered into with these suppliers specific- 
ally provided that the payment made during the anniversary sale pursuant 
to respondent's contract would in no way affect or interfere with the re- 
spondent's regular advertising arrangement with its suppliers. | I think that 
it is perfectly relevant to show that the respondent was asking for a special 
payment over and above what it deserved under the supplier's advertising 
program, and that the respondent knew that it was getting a special payment 
over and above what that supplier ordinarily offered to the trade. 


* * * * * 


[Tr. 589] 
MR. GOODHOPE: The respondent is chargeable with 


[Tr. 581] 
knowledge of the supplier's ordinary advertising arrangement nie it of- 
fered -- and which I think can be assumed was offered to the trade generally -- 
the respondent is charged with knowledge as to what the terms and conditions 
of that advertising arrangement was. | 

HEARING EXAMINER HIER: He doesn't deny that, I don't believe. 


Do you? 


[Tr. 582] 
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MR. DICKEY: Your Honor, I deny the inclusory statement that Mr. 
Goodhope makes that then we know what we are doing is wrong. 

HEARING EXAMINER HIER: No, what I mean is that you do not deny 
that your company, the respondent here, had regular advertising allowance 
arrangements with various of your suppliers ? 

MR. DICKEY: No, sir. 

HEARING EXAMINER HIER: Which advertising allowance arrange- 
ments were formulated and tendered to you by those suppliers. You do not 
deny that? 

MR. DICKEY: We do not deny that. 

HEARING EXAMINER HIER: You do not deny that your company had 
knowledge that these various suppliers did have some sort of advertising 
allowance? 

MR. DICKEY: These suppliers, we know they had some. 

HEARING EXAMINER HIER: So what is the point of this in evidence? 


[Tr. 582] 

MR. DiCKEY: That is my point. 

MR. GOODHOPE: I want to demonstrate the fact that the respondent 
knew what the terms of those arrangements were. 

HEARING EXAMINER HIER: Obviously respondent did. You admit 
that, don’t you? 

MR. DICKEY: Yes, sir. 

HEARING EXAMINER HIER: You wouldn't sign a contract without 
reading it. They know what the terms were. 

MR. GOODHOPE: I want to show that the respondent received adver- 
tising payments over and above the regular advertising arrangements offered 
by the suppliers. 

HEARING EXAMINER HIER: That is admitted, also, isn't it? 

MR. DICKEY: It is on the face of the contract, the contract that is in 


issue here. 
* 
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[Tr. 608] 
LEONARD L ABEL 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. GOODHOPE: 
Q. Mr. Abel, with what company are you associated? A. Giant Food 
Shopping Centers, Incorporated. 
Q. What is your connection with that company? A. Iam a grocery 
buyer and director of the frozen food operations. 
Q. Are you an officer of the company? A. Iam not an pe of the 
company. 
Q. Would you describe briefly what your duties are as a grocery buyer 
and director of frozen foods? A. As a grocery buyer my functions are to 
contact and be contacted by representatives and/or brokers for or of manu- 
facturers. In the process of these contacts to establish the desirability or 
lack of desirability of our offering for sale in our store their products: 
After having made a personal determination with respect to the product it 


is then presented to | 
| 


[Tr. 609 ] 
a committee composed of the heads of our various operating Depsremenl 
who jointly either approve or disapprove the recommendation that the de- 


partment head presenting the product may make. | 
I am responsible for the checking of competitive patterns] w with respect 
to the product, responsible within limitations to the merchandising of a prod- 
uct within our stores. The principles that I have described up to this point 
are really applicable whether you talk about groceries or you talk about 
frozen foods. | 
With respect to frozen foods, it is a case of being responpible for the 
personnel within that department from the warehous ing level to and through 


[Tr. 609] 
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the retail operation. I could go on ad infinitum with this, if there is more 
that you wish. 

Q. How long have you been connected with the Giant Food Centers ? 
A. Approximately 8-1/2 to 9 years. . 

Q. Mr. Abel, are you familiar with the arriversary sales put on by 
the Giant Company during the years 1954 and 1955? A. Iam. 

Q. Iwill have you Commission's Exhibits 16-A through 16-E, and 
likewise Commission's Exhibit 9, and I will ask you to examine Commis- 
sion's Exhibit 9 and state what relationship there is between the ink-written 
figures on Commission's Exhibit 9 and Commission's Exhibit 16-A, B, G; 
D, and E. 


[Tr. 610] 

A. With respect to Commission's Exhibit No. 9, whereon are listed 
all of those concerns to whom invitations were extended to participate in 
our 19th anniversary sale, we have noted to the immediate right of the ad- 
dress of these companies the dollar value of the contract accepted by those 
concerns agreeing to participate in this sale. To the immediate right of 
this figure where another entry appears -- and not in every case does 
another entry appear -- we have noted the appropriate date on which this 
contract was signed. 

Q. Where no date appears you are unable to fill that date in from 
your records, is that correct? A. We are unable to fill it in on the basis 
of not having the contract available. 

Q. With regard to the dollar figure there on the right, in any event, 
or in any situation where the figure $100 is entered on the right of the sup- 
plier’s name and address, would that mean that that supplier had the con- 
tract which is Commission’s Exhibit 16-A -- would he have entered into 
such a contract as that? A. Where the amount $100 appears those sup- 
pliers to the best of my knowledge would have signed a contract for $100. 

Q. And that is Commission's Exhibit 16-A? A. Yes, it is. 


[Tr. 612] 
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Q. Is that same true pertaining to where the figure $215 appears on 
that Commission's Exhibit 9 and Commission's 


[Tr. 611] 
Q. That same is true pertaining to where the figure $215 appears on 
that Commission's Exhibit 9 and Commission's Exhibit 16-B. A. I believe 
you mean $250 rather than $215. ! 
. $250? A. That would be true. 

Q. Is the same true with regard to Commission's Exhibit 9 with re- 

lation to Commission's Exhibit 16-C where the figure $500 appears? 

A. Where the figure $500 appears, we have reason to assume that that con- 


cern has signed a contract for $500. 
Q. And that would be Commission's Exhibit 16-C? A. 16- C. 
Q. Is that also likewise true with regard to 16-D, where the figure 
$750 appears? A. It is true. | 


Q. And is that likewise true of 16-E where the figure $1,000 appears? 
A. It is true. | 


Q. If any other figure other than those figures given appear, would 
that mean that one of these contracts had been entered into with) the supplier, 
however the dollar amount had been varied? A. That is what Iwould ex- 
pect it would indicate. 

Q. Mr. Abel, with reference to Commission's Exhibit 2-A, 


[Tr. 612] 
which is a list of Giant Store locations, I take it that is a complete list as 
of today? Is that correct? A complete list of stores as of today? A. That 
goes through Store No. 37, does it not? 

Q. Yes. A. That is correct. 
Q. In addition you have some other stores presently under construc- 
tion which will be opened in the near future. Is that correct? A. That is 


correct. 
Q. How many such stores doyou have? A. Iam not trying to hedge 
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your question. I will ask you: How far into the future do you want them? 
Q. Within the next two or three months. 
MR. DICKEY: ‘Do you mean stores to be completed within that time 
and opened? 
MR. GOODHOPE: To the best of his knowledge. 
[THE WITNESS:] Richmond, Virginia; Wheaton, Maryland; Laurel, 
Maryland. 
BY MR. GOODHOPE: 
When did Giant have its first anniversary sale? A. 1954. 
It had never conducted such a sale previous to that? A. It had not. 
Did you participate in the plamning of that 1954 sale? A. I did. 


[Tr. 613] 

Q. Will you state who made the determimation in the Giant organiza- 
tion to enter into an anniversary sale? Who made the determination? 

A. To the best of my knowledge I would say that was a decision of our 
merchandising committee. 

Q. Had they studied other anniversary sales which had been held by 
other chain stores throughout the country? A. Yes, they hac. 

Q. Whose in particular had they studied previous to deciding to em- 
bark upon their own anniversary sale? A. Among others, that of Food 
Fair Stores of Philadelphia. 

Q. Do any other chain stores in the Washington area, Metropolitan 
area, have sales which are similar to yours -- anniversary sales? A. I 
am reasonably certain that in 1953 the Safeway Stores conducted what they 
called a 25th Anniversary Jubilee. The year I am not certain of but the 
District Grocery Stores in 1954 conducted an anniversary sale. The Food 
Lane Stores, who are a subsidiary of Food Fair Stores, of Philadelphia, 
conducted anniversary sales. 

Q. Do you know when approximately? A. In the years 1955, 1954, 

I would say with reasonable certainty the years previous to that but I would 
like to check to be certain previous to 1954. There are perhaps others that 
I don't recall at the moment. 


| [Tr. 616] 
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[Tr. 614] 

@. Are Food Lane Stores, subsidiaries of Food Fair of Philadelphia, 
how many such stores are there in the Metropolitan Washington area? 
A. At the moment they operate one at College Park, Maryland. | A second 
one in Wheaton, Maryland. They will open on September 20 a store at the 
Seven Corners Shopping Center. I believe that is correct, Falls Church, 
Virginia. They have operated other stores in this area which they no longer 
operate as of this date. They are in the process of attempting tb develop 
additional locations in the Metropolitan Area of the District. 

Q. Do you know if Safeway, DGS, and Food Lane, in conducting their 
anniversary sales, solicited advertising payments from their suppliers ? 
A. In the case of DGS I can say with reasonable certainty. In the case of 
Food Fair the same answer. Or Food Lane, which is a subsidiary of Food 
Fair. Of Safeway I cannot say with certainty. 

Q. Who are your competitors in the District of Columbia, Mr. Abel? 


[Tr. 615] 


* * * x * 


| 
A. Safeway Stores, Food Fair, American Stores, a wholly-owned sub- 
sidiary of Grand Union, Food Lane, a wholly-owned subsidiary of Food Fair 
Stores, Food Town, District Grocery Stores. I don't know that I have given 
you all or not that are competitors of ours. ! 
BY MR. GOODHOPE: | 
Q. In addition to those there are large numbers of grocery stores 
in the District of Columbia who are not members of chain store organiza- 
tions, either voluntary or involuntary chains, with whom you also compete, 
do you not? A. At that point you get into an area of what are the shadows 
of competition. | 


[Tr. 616] 
Q. What are the what? A. Shadows of competition. I don 't know 
that Iam adequately qualified to say that they are or are not competitors 


[Tr. 616] 
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of ours. If we extend it to the fullest scope, we will include restaurants. 

Q. Ihave never heard of the term "shadows" of competition. Will 
you tell us what you mean? A. Perhaps it is an original term. What Iam 
saying to you is this: Any place which sells or offers for sale food, can, 
by the fullest extent of the word “competition” be construed to be a com- 
petitor of ours. 

Q. Do you believe that any place that offers food for sale is a com- 
petitor of yours? A. I know that if I go to a restaurant and eat dinner, I 
cannot go home and eat dinner. If I don't go home and eat dinner, my food -- 

Q. It depends on how hungry youare. A. Within the limitations of 
my own capacity. 

Q. Let's limit it then to grocery stores that would be selling food 
products for carrying home for preparation and eating at home. A general 
consumer of whom we speak in the District of Columbia, the housewife. 
Don't you compete with all stores. A. I would say that I have enumerated 
the majority of the stores with which we compete. There may be some 
that you, by definition, may extend into that group. 

Q. You have approximately -- 


[Tr. 617] 

HEARING EXAMINER HIER: Let's get at it another way, Mr. Abel. 
Whose activities in the merchandising of food do you watch most closely ? 

THE WITNESS: Those that we watch most closely are those of the 
Safeway Stores, the Atlantic and Pacific Tea Company, the Grand Union 
Food Fair Stores, subsidiary of Grand Union, and the American Stores. 

HEARING EXAMINER HIER: Do you watch the activities of these 
small independent groceries to any extent? 

THE WITNESS: I don’t know how to describe how lightly we regard 
their material as opposed to the extent to which we regard that of the other 
stores. 

HEARING EXAMINER HIER: I mean, for instance, do you shop them 
for prices? 
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THE WITNESS: We do not. 


| [Tr. 618] 


HEARING EXAMINER HIER: Do you watch their advertisements when 


and if they appear in the newspapers for prices ? 
| 


THE WITNESS: Only ona very cursory basis. | 


HEARING EXAMINER HIER: No competition of customer patronage 


or traffic count or anything of that sort? | 
THE WITNESS: No. | 
HEARING EXAMINER HIER: Go on. 

BY MR. GOODHOPE: | 


Q. You have, when you complete your two new stores, approximately 


38 stores in the Greater Metropolitan Washington ! 
| 

[Tr. 618] 
area? A. As of the moment we operate 32 stores and we have 3 


scheduled to open so we will have 35. 


stores 


@. You have 37 on the list in the Greater Metropolitan Washington 

| 
area, and one in Baltimore. Is that correct? A. We list 37 there. We do 
not have a store number 13, and there are stores which have occupied pre- 


vious numbers which are no longer in operation. 
Q. Isee what you mean. There is no number one. So you 


actually 


have 32 in operation and you will have three more. A. We have 31 in oper- 
| 


ation now, one in Baltimore, and three in the process of being -+ 


Q. That will be 34 in the District of Columbia Greater Metropolitan 
area? A. I don't want to contradict you but I don't think the Richmond store 
can be construed as the Greater Metropolitan area, nor do I think that you 


can construe Maryland as that. 


Q. How many do you have in the Greater Metropolitan is ai 


area? A. I would say as of the moment we have 31. 


Q. And you are building one more? A. We are building one in Wheaton. 


Q. That will be 32? A. Yes. | 
Q. Do not those 32 stores blanket entirely the Greater 


[Tr. 619] 
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[Tr. 619] 
Metropolitan Washington area for competitive purposes ? 


* * x * 


[Tr. 620] 

Q. Returning to the 1955 anniversary sale, is it not a fact that the 
payments which you received from all of your suppliers during the course 
of that sale were payments over and above and in addition to the regular 
advertising payments which you had received from those suppliers normally 
during the normal course of business, which were offered and paid by those 
suppliers? A. That was a stipulation within each of the contracts which we 
offered the suppliers. 

Q. They were payments over and above and in addition to the 


[Tr. 621] 
regular advertising allowance -- A. Ican't quote the exact verbiage. This 
reads it is separate and distinct from all other cooperative advertising or 
display agreements or whatever the exact verbiage is. 
Q. They are payments over and above and in addition to the regular 
advertising allowance which you receive from the suppliers? A. That is 


correct. 


[Tr. 622] 

HEARING EXAMINER HIER: How did you know, for instance, that 
Food Fair, whatever they call their sale -- J think it occurs in April -- was 
being subsidized, if you want to use that term, by suppliers’ advertising al- 
lowances? How would you know? 

THE WITNESS: Physical possession of copies of their contracts. 

* * * od * 

HEARING EXAMINER HIER: And you assumed from the existence of 

the form contract that at least some of them were entered into, I suppose? 
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THE WITNESS: Yes. We could also, through reading the cic 


reasonably conclude many instances of consummated contracts. | 
* * * * * 


| 
| 
i 
| 
| 
1 
| 
| 
| 


[Tr. 625] 
HEARING EXAMINER HIER: Mr. Abel, there are listed under "3" 
here, the third paragraph, "Giant Food Department Stores agree to provide 


the following," and various things are | 
| 


[Tr. 626] | 
listed here, which I suppose you refer to as services. 
For instance, B: "Supervisory merchandising services to assure 
prominent display of participating manufacturer's products." Does your 
organization keep a current cost account of what that amounts to? 
THE WITNESS: When you say "keep a current record of cost accoun' 
what that amounts to, are you referring to it by product or by people em- 
ployed in supervision? 
HEARING EXAMINER HIER: I am referring to the amount that you 
give this particular fellow, whoever it happens to be that is mentioned here -- 
Fulham Brothers ? 
THE WITNESS: We would have no reason to do that in the normal 
course of our business. 
HEARING EXAMINER HIER: Also under "D': "Special Pep-Up bul- 
letins to all stores." Do you have any cost figures on that? | 
THE WITNESS: We db not. 
HEARING EXAMINER HIER: "Television spot announcements” 
I suppose you have a cost figure on that ? 
THE WITNESS: We have a cost on that but I think that specifies ad- 
vertising the sale, not advertising the product. 
HEARING EXAMINER HIER: Under "G" it says, "Feature mass dis- 
play of your product during the entire period of promotion." Do you have a 
cost figure or have you ever had a cost figure on anything like that? 


[Tr. 627] 
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[Tr. 627] 

THE WITNESS: In the case of the product you are talking about at the 
moment, the Fulham Brothers Product, it is a frozen product, so that you 
ron a feature mass display of this product. It was necessary to provide a 
means of refrigerating that display. In this particular instance, as was the 
case with other frozen foods, it was necessary for us to purchase dry ice at 
a rate of four cents per pound in 50-pound blocks, or $2.00 per block of dry 
ice, for each store for each day on which this display was in existence. 

HEARING EXAMINER HIER: This fish business seems to be a spe- 
cialized arrangement. Suppose the product were brooms. Would you have 
a cost figure on that? Feature display signs for use, and so on. 

THE WITNESS: Feature display signs, we can give you a reasonable 
approximation only of what we think our costs are as we operate a self-con- 
tained sign department. 

HEARING EXAMINER HIER: Go on. 

BY MR. GOODHOPE: 

Q. Mr. Abel, pertaining to these contracts specifically during the 1955 
anniversary sale, the letter of solicitation which we have in the record was 
mailed to each supplier. Included in that envelope as I understand it at the 
same time was a contract. Is that correct? A. Were two copies of a con- 
tract. 

Q. That was either the $100 contract, the $250 contract, the 


[Tr. 628] 
$500 contract, the $750 contract, or the $1,000 contract. A. Two copies of 
the one of the five contracts would have gone with each letter. 

Q. Two copies of each would have gone with each letter of solicita- 
tion, is that correct? Two copies of one -- A. Two copies of one contract 
would have gone with each letter of solicitation. 

Q. Who decided which contract was to go to which supplier? Who 
made that decision and on what basis was it made? A. That decision was 
made by the head of each of the various merchandising departments. 


| [Tr. 629] 
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Q. At that time you were the head of the frozen food merchandising 
department? A. That is correct. | 
Q. You, as I understand it, sent a letter to Minute Maid? | A. That is 
correct. | 
Q. That was in the amount of -- one of them at least -- of $250? 
A. That is correct. i 
Q. Upon what basis did you determine that Minute Maid should pay 
you $250? A. On the basis of feeling what we felt we could do with their 
product within the limitations of our operation to promote it intelligently 
in this promotion. 
HEARING EXAMINER HIER: What do you mean by that? | 


[Tr. 629] 
Sales potential during this promotion week? Is that what you mean? 
THE WITNESS: That is correct. bo 
HEARING EXAMINER HIER: How much of their stuff you can move 
into the consumers' hands ? 
THE WITNESS: That is correct. 
HEARING EXAMINER HIER: All right. | 
THE WITNESS: In relation to the services that we were to render 
commensurate with it. 
BY MR. GOODHOPE: 
Q. On what basis was that determination made? A. We knew that a 
number of products that we handle from the Minute Maid Corporation at 
that time, we knew their normal rate of sales on the basis of the merchan- 
dising field, or whatever name you attribute to it, and you can reasonably 


attribute what you can do with it by placing energy behind the merchandis- 
ing of this product. | 
Q. In some instances you took on new products from your suppliers, 
did you not, during that sale? A. To the best of my knowledge we do not. 
Q. You only promoted products which you were then handling ? 


A. I would not say unequivocally that we did that. I will say though that if 


[Tr. 629] 
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that was done it was the extremely rare exception, rather than the rule, and 
not the accepted policy of the operating heads of our departments. 


[Tr. 630] 

Q. Your ordimary policy was to promote the products which you had 
normally handled? A, That is correct. 

Q. You state that letters of solicitation were sent to all of your sup- 
pliers. Is that correct? Or you haven't so stated but is it correct that a 
letter of solicitation was sent to each and every one of your suppliers ? 

A. In an operation the size of ours, as diversified as it is in the direction, 
it would be all but impossible for me or for any individual within our com- 
pany to say with complete certainty that a letter was sent to every supplier. 
I mean I could say for a fact that I know that the International Paper Com- 
pany, or the Union Bag and Paper Corporation, who are suppliers of ours, 
did not receive contracts from us. Nor did the E. L DuPont Cellophane 
Division receive a contract from us. And they are also suppliers. 

Q. They supply you with wrapping paper or wrapping material or one 

thing or another? A. That is correct. 

Q. lam talking about food products. A. I could not say for certain 
that that was done. To the best of the ability of the heads of each depart- 
ment, these lists were compiled and contracts were directed to those con- 
cerns from whom we had received a listing, or from the department head 
we had received a listing, showing that this was an account 


[Tr. 631] 
in his department. But it is certainly conceivable with -- I think we list 
some 500 accounts here -- that there were accounts that were missed. 
Q. Let's limit ourselves to your frozen food department? A. I will 
not even say for certain that we covered every account in our own department. 
Q. You are not certain? A. I would not be certain on this basis, that 
our business is a fluid business. 


Q. Did you specifically eliminate any accounts to your knowledge? 
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A. To the best of my knowledge, no. 
Q. And you know of no situation where any of the other heads of the 
other departments or any head buyer specifically eliminated accounts? 
A. I would have no direct knowledge of it nor would I have reason to have 
knowledge of it actually. 
Q. That would have to come directly from those departments ? 
A. That's right. 
Q. Upon what basis was the list compiled then for your 1955 annivers- 
ary sale, Commission's Exhibit 9? A. Each department head was requested 
to submit a list of his suppliers and their addresses. 
Q. As of that time? A. As of that time. 


[Tr. 632] 
Q. From that you are assuming as best you can that all of those were 
given the opportunity to participate in the anniversary sale? A, That's right. 
Q. But there is a possibility, however, that a few of these may not 
have been contacted as a part of the anniversary sale. Is that correct? 
A. Are you asking is it possible that some of the names contained in that 
book did not receive contracts? 
Q. Or letters of solicitation? A. That possibility exists} 
HEARING EXAMINER HIER: Is this Candy Carnival sale) of yours 
in the fall confined to candy suppliers ? | 
THE WITNESS: It is confined really to what we can best term Party 
Time suppliers -- soft drinks, candy, potato chips, pretzels. 


* * * * * 


[Tr. 633] 
CROSS EXAMINATION 


BY MR. DICKEY: 


* * * 


[Tr. 634] | 


Q. Mr. Abel, Mr. Goodhope has asked you about this contract that 


[Tr. 634] 
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you sent out at the anniversary sale, and I believe he limited it to 1955. 
I believe he also asked you about the one for 1954. That was the first an- 
niversary sale. Is that correct? A. That is correct. 

Q. I want it specific and clear: Did you model that contract after 
any particular contract of any other company? A. I would say the answer 
to that is, Yes. 

Q. Which company was that? A. Food Fair Stores, of Philadelphia. 

Q. Is that company in competition with you? A. In our opinion it is 
in direct competition with us. 


= 


Washington, D. C. 
Monday, January 7, 1957 


* 


[Tr. 643] 


SAMUEL H. ROGERS, JR. 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
z= x * * 
BY MR. GOODHOPE: 
Q. Mr. Rogers, with what company are you connected? 


[Tr. 644] 
A. Wilkins-Rogers Milling Company, Inc. 
Q. And what is your capacity with that corporation? A. lam President. 
Q. How long have you been President of Wilkins-Rogers, Inc.? 
A. Since 1954. 
Q. Prior to 1954, were you associated with Wilkins-Rogers? A. I 
was Vice President. 
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Q. And how long were you Vice President? A. Since 194 
Q. Would you state generally what your duties were as Vice Presi- 
dent between 1949 and 1954? A. In general, I was familiar with the work- 
ings of the plant, also the advertising and merchandising. 
Q. Were you in charge or generally responsible for the sale activi- 
ties of Wilkins-Rogers as Vice President? A. The sales, yes. 
Q. Prior to that time, what was your connection? A. Well, Thad 
worked in several capacities as a salesman in the plant itself. | 
Q. Would you describe briefly what products are manufactured and 
sold by the Wilkins-Rogers Milling Company? A. Flour and corn meal 
products. | 
Q. Flour and corn meal? A. Yes, sir. | 
Q. Is Giant Food Shopping Center, Inc. one of your customers? 


| 
[Tr. 645] 
A. Yes, sir. | 
Q. What products do you sell to Giant? A. They handle our flour 
and corn meal and now our mixes. | 
Q. Your mixes? By that I take it you mean cake mixes?) A. No. 
They are similar to cake mixes, but they are flour and corn meal mixes -- 
six of them. | 
Q. In addition to Giant, do you have any other customers 
products? A. Yes, sir, we do. 
Q. In the District of Columbia? A. Yes. 
Q. Could you name us some of the customers that you have here in 
the District of Columbia? A. A & P, DGS, Safeway, Food Fair in Washing- 
ton. Most of the local stores handle our products. I would say! just about 
all of them do. American Stores. 
Q. What about Food Town stores? A. Yes, sir. 
Q. Capital Food Stores? A. Capital, Washington Wholesale Grocer- 
ies, Garden Food Fair. | 


[Tr. 645] 
148 


Q. You mentioned DGS. What about Shirley Super Markets ? A, They 
are out of existence now. I believe Food Fair of Washington bought Shirley. 
Q. What about Magruders? A. They handle just our meal. 


[Tr. 646] 

Q. Did you mention Federal Super Markets? A. We sell Federal, 
but that comes through the union. 

Q. What about Sheraton? A. We don't sell Federal direct, as such. 
Sheraton is now a part of American Stores. 

Q. In addition do you sell to a considerable number of smaller in- 
dependent stores in Washington? A. We sell some of them, sir. 

Q. You sell some? A. Yes. Most of the independents go through 
wholesale grocers that have already been mentioned. 

Q. Do you have a regular cooperative advertising arrangement which 
you offer or make available to the trade generally? A. Yes, sir. 


* * * = * 


[Tr. 655] 
MR. GOODHOPE: * * * * 
Your Honor, Commission's Exhibits 14 and 9 show that the Wilkins- 
Rogers Company, during the year 1955, entered into a contract with Giant, 


in the amount of $250.00 in conjunction with Giant's 1955 anniversary sale. 
The contract they entered into is Commission's Exhibit 16-C. 
Iam sorry, Your Honor, that contract is 16-B. 
BY MR. GOODHOPE: 

Q. Mr. Rogers, I show you Commission's Exhibit 16-B, which is a 
form of contract. It was signed by another company, but is that the agree- 
ment entered into between your company and Giant pertaining to Giant's 
1955 anniversary sale in the amount of $250.00? A. Yes, it is. 
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[Tr. 656] 


| [Tr. 657] 


Q. Mr. Rogers, at the time you entered into this contract with Giant 
during the year 1955, did you offer that contract or a substantially similar 
contract to all of your other customers in the metropolitan Washington area? 
A. No, sir. We accepted all invitations for anniversary sales and have but 


we did not offer that. 


Q. You did not make a similar offer to the trade generally? A. No, sir. 
| 


* * * * * 
CROSS EXAMINATION 
BY MR. DICKEY: 


* * * * * 


Q. I believe you also said, sir, that at the time you entered into this 
contract that you had a policy of accepting participation in advertising in 


anniversary sales generally; is that correct? A. Yes, sir. | 


Q. What companies in the Washington area did you participate with 
| 


in special sales of that nature, of anniversary sales? | 


[Tr. 657] 
A. Iam not positive. I know the names of some. DGS is one. 
Q. DGS is one? A. Yes. 


Q. How about the Washington Food Fair, the local Food Fair? A. I 


am a little hazy about that period, but my feeling is that we did.! 
did if they had one. | 


I know we 


Q. Do you know whether you participated with American ne in any 


anniversary sales either at that time or previous? A. We have 
ously. We have since then. | 


not previ- 


Q. Since that time you have? A. Yes. Iam pretty sure it was an 


anniversary sale. 


Q. But it was a special sale? A. It wasa special sale. 
* * * * * 


[Tr. 657] 
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REDIRECT EXAMINATION 
BY MR. GOODHOPE: 
Q. When did you enter into the anniversary sale with DGS -- what year? 


[Tr. 658] 
A. Well, whatever year it was. I know we did this year and I feel sure we 
did back, if they had one, in 1955. 

Q. Was that as a result of a solicitation by DGS of you? A. Well, 
normally in the case of these anniversary sales they write to us. 

Q. Did DGS write to you? A. Yes. Hf it came in, it would have been 
in writing. 

Q. Now you say you participated in the 1956 DGS anniversary sale? 

A. Yes, sir. 

Q. Did Giant have a 1956 anniversary sale that you know of? A. Yes, 
sir, Iam positive. 

Q. But so far as you know those that you named are the only companies 
with whom you have participated in any special sale; is that correct? A. The 
only ones that have approached us and that we found out about. 

* x * * * 
RECROSS EXAMINATION 
BY MR. DICKEY: 

Q. Inotice or, rather, I didn't catch in the names of the stores that 
you sell to the name of Safeway Stores. Do you sell to Safeway? A. Yes, 
we sell to Safeway. 


* 


[Tr. 661] 
WILLIAM J. FITZGERALD 
was thereupon called as a witness for the Commission and, having been first 
duly sworn, testified as follows: 
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DIRECT EXAMINATION 
* * * * * | 
BY MR. GOODHOPE: | 
Q. Mr. Fitzgerald, what company are you connected with? A. The 
John H. Wilkins Company. | 
Q. In what capacity? A. General Manager. | 
Q. Will you describe briefly what your duties are as General Man- 
ager of the John H. Wilkins Company ? 


[Tr. 662] 
A. Overall in charge of operations. 
Q. Would that include sales of your products? A. I work with sales 
very much. | 
Q. Are you also in charge of the advertising that is done by your 
company? A. That is correct. 
Q. What products does your company manufacture and sell? A. We 
manufacture roasted coffee, regular coffee; we distribute instant coffee and 
tea. | 
Q. Where is the John Wilkins Company located? A. 525 Rhode Is- 
land Avenue, Northeast. 
Q. Here in Washington, D.C.? A. That is right. 
Q. Now is Giant Food Shopping Center, Inc. of Washington, D.C. 
one of your customers? A. Yes, sir. | 


Q. Could you name some other customers of yours that you have in 
the metropolitan Washington area? A. Safeway and A & P, American, 
DGS, Food Town. All of the chains and independents in Washington pur- 
chase our coffee. 

Q. Now are those sales made direct to these chains? A, They are 
made direct to the chains; that is correct. 

Q. Would that include the Food Town stores? A. That is right, yes, 
sir. 

Q. Capital Food Stores? 


[Tr. 663] 
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A. Yes, sir, through their jobber, Washington Wholesale Groceries. 

Q. Garden Food Stores, through Mazo? A. That is right. 

Q. Federal Super Markets? A. That is correct, except I believe the 
Federal Super Markets buy individually, not as a group. 

Q. What about the Shirley Super Markets? They are out of business, 
as I understand. A. They are out of business, yes. 

Q. You mentioned American Stores? A. American Stores, that is 


correct. 


[Tr. 670] 

Q. Mr. Fitzgerald, do you have a regular cooperative advertising ar- 
rangement which you offer to the trade generally? A. Yes, we do. 

Q. Did you enter into that with Giant? A. Yes, we did. 

MR. GOODHOPE: Your Honor, the record shows in 1955 the John 
Wilkins Company entered into a contract with Giant for participation in its 
1955 anniversary sale in the amount of $500.00. This is shown on Commis- 
sion’s Exhibits 14 and 9 and Commission's Exhibit 16-C, the form of such 
contract. 

BY MR. GOODHOPE: 

Q. Mr. Fitzgerald, I show you Commission's Exhibit 16-C, which is 
the form of contract, in the amount of $500.00, and ask you if that is the con- 
tract you entered into with Giant during or for participation in its 1955 an- 
niversary sale? A. That looks like a duplicate of our contract, yes. 


* * * * * 


[Tr. 671] 
Q. Mr. Fitzgerald, at about the time that you entered into that contract 
with Giant for participation in its 1955 anniversary sale, did you offer an 
identical contract to all of the rest of your customers? A. No, sir. 


| [Tr. 672] 
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Q. Did you offer a substantially identical one or substantially similar 
one to all of your trade, generally, in the Washington metropolitan area? 
A. No, sir. | 
HEARING EXAMINER HIER: Why not? 
THE WITNESS: Because there were so few people taking advantage of 
the anniversary sale. We accepted all that came to us, but we did not go out 
looking for them. 
HEARING EXAMINER HIER: I don't mean go out looking for them 
from other people. What Iam trying to find out is why did you not make 
this payment which is called for under your contract with Giant available 
as an offer for the same or similar service to all of the rest of jyour cus- 
tomers. 
THE WITNESS: It is available, but we send out no such notice, formal 
notice, that it was. We accepted it from others, also. 
HEARING EXAMINER HIER: I am afraid you still don't understand 
what Iam driving at. Let me see that contract. 
This contract, Mr. Fitzgerald, 16-C, into which you entered with 
this respondent calls for you to pay $500.00. 


[Tr. 672] 

Giant, on its part, will give you two feature newspaper advertisements, 28 
lines, during each of the two weeks of the promotion, and various other serv- 
ices with which you are far more familiar than Iam. Now, then, why didn't 
you offer $500.00 to all of the rest of your customers if they would perform 
or agree to perform the same services or a proportion of $500.00 if they 
agreed to perform a portion of the same services? That is my question. 

THE WITNESS: Because we didn't understand that ina case of this 
type it was necessary to go out and notify everyone that if they offered such 
a proposition it would be accepted by us. We did, however, accept such 


propositions from other people. | 


i 
* x * 


154 


[Tr. 673] 
BY MR. GOODHOPE: 

Q. With what other people did you enter into contracts similar to the 
one that you entered into with Giant in 1955? I mean similar to the one you 
entered into with Giant. I will set it before you. A. I would say Food Fair 
of Baltimore and DGS were two others that came to us with similar type 
contracts which we entered into. 

Q. You say Food Fair of Baltimore; you mean Food Fair of Philadelphia? 
A. Of Philadelphia, right. 

Q. And the other one was DGS? A. That is correct. 

Q. Did you enter into the contract with DGS? A. We did. 

= * * * * 

HEARING EXAMINER HIER: Mr. Fitzgerald, another question occurs 
to me which will probably annoy both of you counsel. 

Will you hand him 16-C again? Take a look at the terms and monetary 
amounts involved in that contract, Mr. Fitzgerald and tell me this: Is your 
distributive setup such 


[Tr. 674] 
that you could have offered that contract or a proportionally equal contract 
to all of the rest of your customers? By proportionally equal I mean instead 


of paying $500.00 pay $250.00 for an equal proportion of the services involved. 
That is what I mean by that. 
Now, is your distributive setup such that you could have made that offer 
to all of the rest of your customers and if they had accepted carried it out? 
THE WITNESS: That would require some thought, Your Honor, but I 
suppose it could be worked out in some porportionate form. I suppose it 
could be. 
me * * 
BY MR. GOODHOPE: 
Q. How many customers do you have in total, approximately? A. Well, 
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we sell to everybody in Washington, chain and independent. 


[Tr. 676] 


Q. Would you say you have a thousand customers in Washington? 


A. Counting the chains as one, like Safeway's 195 stores as one? 
Q. Yes. A. Yes, I would say so. Yes. | 


Q. Now, Mr. Fitzgerald, if you were going to proportionalize that con- 
tract that you have before you, 16-C, upon what basis -- what possible basis -- 


could it be proportionalized? 


* * 


[Tr. 675] 


MR. DICKEY: My objection, Your Honor, is based upon the fact that 
they ask a question of that nature of a witness which to answer offhand, with- 
out examination and a chance to study it and sit down and talk ‘olcounwel; is 

putting a terrific burden on the witness which I don't think he is capable of 


answering. | 


HEARING EXAMINER HIER: I don't know whether he is oF 


is up to the witness. If you can answer it, do so. 


not. That 


THE WITNESS: Well, I must admit I could not give you | offhand 


answer. I think there is a possibility that it could be worked out, 


but there 


is also the possibility that it could not be arrived at with complete fairness. 


I don't know. That we would have to study. 
BY MR. GOODHOPE: 
Q. You have never tried to do it? A. No, we have not. 
Q. Mr. Fitzgerald, do you recall whether you participated in 


in an an- 


niversary sale with Giant during the year 1954? A. Well, I can't recall it 


but I assume we did if they had one. 


MR. GOODHOPE: Your Honor, Exhibit 4 shows that the doen H. Wilkins 


Company did enter into a contract with Giant 


[Tr. 676] 
during the year 1954 in the amount of $500.00. 
HEARING EXAMINER HIER: All right. 


* * * * 


[Tr. 676] 
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CROSS EXAMINATION 
BY MR. DICKEY: 
= ® * x x 
Q. I believe you said that you participated with Food Fair of Balti- 
more or Philadelphia and DGS in similar sales. A. That's correct. 


= = * * * 


[Tr. 679] 
Q. I believe that you testified that American Stores is one of your 
customers, too, did you not? A. That is correct. 
Q. Have you ever participated in an anniversary sale or special 
promotion over and above what you entitle your regular cooperative con- 
tract with American Stores? A. No, sir, not to my knowledge. 


* * * * * 


[Tr. 682] 
S. H. THORNTON 
was thereupon called as 2 witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. GOODHOPE: 
Q. Mr. Thornton, with what company are you associated? A. Cross 
and Blackwell, Baltimore, Maryland. 
Q. And what is your capacity with that company? A. Executive Vice 
President. 
Q. Would you describe briefly what your duties are as Executive Vice 
President of Cross and Blackwell? A. General Manager. 
Q. Would that be to supervise the sales and promotional activities ? 
A. It would take in the Sales Division, yes. 
Q. And also advertising and promotional activities of the company ? 
A. Yes, to an extent, yes. 
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Q. How long have you been the Executive Vice President? 


years. 
Q. What products does the Cross and Blackwell Company 
and sell? 


[Tr. 683] | 
A. A very wide range from tomato products, preserves, pickles, soups, con- 
diments of all kinds. 
Q. Are there approximately 100 or 120 products? A. About 120 or 160. 
Q. Do you sell these products in the Washington, D. C. metropolitan 
area? A. Yes. 
Q. Is Giant Food Products, Inc. one of your customers here? A. Yes. 
Q. Could you name some of your other customers in the Washington 
metropolitan area? A. Safeway, A & P -- oh, there would be several hun- 
dred retailers whose names escape me. | 
Q. Would American Stores-Acme be one of them? A. Y . $ 
Q. What about Washington Food Fair Markets; Food Fairlof Washing- 
ton, that is? A. Yes, I think so. Don't they go by another name? 
Q. Well, you are talking of Food Lane. A. Food Lane, yes. 
Q. That is Food Fair of Philadelphia. They operate under the name 
Food Lane, is that correct? A. Yes. 
Q. Whatabout Capital Food Stores, do you recall them as being cus- 


tomers? 


[Tr. 684] 
A. I think that is a wholesaler, isn't it? 
Q. It is a group of stores operated by the Washington wholesalers. 
A. I wouldn't be sure on that. | 
Q. What about Garden Food stores? A. I have no knowledge. 
Q. What about Sheridan Supermarkets? A. Iam sorry, I don't know. 
Q. Does Cross and Blackwell have a general advertising contract 
| 


[Tr. 684] 


158 


which it offers to the trade, or did it have a general advertising contract 
or agreement which it offered to the trade during the years 1954 and 1955 ? 
A. No. That is the period under review. 

Q. Well, limiting it to the years 1954 and 1955. A. Yes. 

MR. GOODHOPE: Your Honor, Commission's Exhibit 4 shows that 
during the year 1954 Cross and Blackwell entered into a contract with Giant 
in the amount of $250 in connection with Giant's Anniversary Sale, and Com- 
mission's Exhibit 9 shows that they entered into a contract in the amount of 
$100 for Giant's 1955 Anniversary Sale. 

BY MR. GOODHOPE: 

Q. Now, limiting ourselves to the year 1955, Mr. Thornton, do you 
recall entering into a contract with Giant in the amount of $100 in that year 
for participation in their anniversary 


[Tr. 685] 
sale? A. Yes. 

Q. Did you offer or participate or offer to participate with any other 
of your customers in the metropolitan Washington area during the year 1955 
on any anniversary sales? A. In the Washington area? 

Q. Yes, sir. A. On anniversary sales, specifically, no. I think Iam 
correct in saying that. 

HEARING EXAMINER HIER: Mr. Goodhope, these questions you put 
to the witnesses are ambiguous. The last witness made that clear. There 
are two facets to this: Did he enter into any contracts which were cus- 
tomer-sponsored, or did he enter into any contracts similar to the one that 
Giant offered, in other words, proportionalize the Giant contract. Those 
are two different things. 

Now, you heard the questions that I stated to Mr. Goodhope. Exclud- 
ing any contracts offered to you by your customers, did you proportionalize 
or offer this Giant contract to any of your other customers? 

THE WITNESS: A written contract, Your Honor, of that description 
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was not entered into by us with any other people in this area as 


versary cooperative agreement. 
*x * 


[Tr. 686] 
CROSS EXAMINATION 
BY MR. DICKEY: 


| [Tr. 687] 


Q. Mr. Thornton, you say that the written contract was not entered 


into with anyone in this area as an anniversary cooperative agreement? 
| 


A. Right. | 


Q. Did you have any agreements of this nature which were for special 


sales other than anniversary sales whether in writing or not? 
Q. Inthis area? A. Oh, yes. | 


A. Oh, yes. 


Q. Do you recall with whom they were? A. No, I couldn't. That 


would be generalized. | 


Q. But this was the general practice of Cross and Blackwell to enter 
this type of contract or type of arrangement? A. Type of arrangement, 


cooperative payments for services rendered. 
Q. Isee. 


HEARING EXAMINER HIER: Were they customer sponsored or were 


they Cross and Blackwell sponsored? 


THE WITNESS: They were Cross and Blackwell sponsored, Your 


Honor. | 
BY MR. DICKEY: 


Q. Did you enter any contracts during the year 1954-1955 in writing 


of an anniversary sale with Food Fair of Philadelphia, 


[Tr. 687] 


for example? A. Yes. 
* * 


[Tr. 693] 
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[Tr. 693] 
MILTON P. THOMAS 


was thereupon called as a witness for the Commission and, having been first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
x = = * 
BY MR. GOODHOPE: 
Q. Mr. Thomas, with what company are you associated? A. Safeway 
Stores, Washington, D. C. 
Q. And in what capacity? A. Grocery supply manager. 
Q. Would you describe briefly what your duties are as grocery sup- 
ply manager? A. The purchasing of all dry grocery items handled by 
Safeway Washington Division. 
Q. Would you describe briefly what you mean by the term Washing- 
ton Division of Safeway? A. Well, Safeway has, I think, twelve divisions, 
and the Washington Division operates in Washington and Maryland and Virginia. 
Q. Is that principally on the basis of a warehouse situation? A. Yes, sir. 


[Tr. 694] 

Q. How long have you been the grocery supply manager for Safeway? 
A. Since 1941. 

Q. And prior to that time? A. Prior to that time I was Assistant Ad- 
vertising Manager. 

Q. Assistant Advertising Manager? A. Yes, sir. 

Q. For how long were you that approximately? A. Seven years. 

Q. And prior to that were you with Safeway? A. Prior to that I was 
a clerk in the stores. 

Q. Mr. Thomas, does Safeway have any cooperative advertising con- 
tracts with any of its suppliers? A. Yes, sir. 

Q. Would you state for us, first of all, do you know what the policy of 
Safeway is in regard to entering into cooperative advertising agreements 
with its suppliers? A. Safeway's policy is that the manufacturer offers a 
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contract. We review the contract to see if it meets with our requirements. 
One important thing is that it must have the statement in the contract that 
it is offered to all customers on a proportionately equal basis. \After re- 
viewing the contract we send it to our Legal Department in California for 
approval or disapproval. 
Q. And if they approve it, do you then enter into the agreement? 


[Tr. 695] 


| 
A. Yes, sir. 


Q. How do you determine along the lines of this policy of yours -- 


how do you determine whether or not a supplier is offering the same or pro- 
portionately equal advertising allowance to competitors of yours? A. Con- 
tract must make a statement to the effect that they are offering it to all of 
our competitors on proportionately equal terms. | 
Q. In the event a contract were offered to you which did not contain 
such a provision, what would you do? A. We wouldn't even consider it. 
Q. Could you state the number of stores that the Safeway has in the 
Washington Division, approximately? A. Yes, 177 stores. 
Q. Andare thirty-three of those stores located in Maryland? A. Yes, 
sir. | 
Q. And 77 in Washington, D.C. A. Yes, sir. | 
Q. And 67 in the State of Virginia? A. Yes, sir. 


* * * * 
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Q. Does Safeway ever seek any advertising allowances or special 

promotion allowances from any of its suppliers? A. No, sir.) 

Q. Does Safeway have any policy in that regard? Well, are you per- 
mitted to seek any advertising allowances from any of your suppliers? 

MR. DICKEY: Let him answer the first question. I didn't hear that. 

BY MR. GOODHOPE: | 

Q. Does Safeway have any policy with regard to seeking advertising 


[Tr. 696} 
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allowances? A. I don't believe we have a policy. 
Q. Well, have you or anybody in your advertising department ever 
sought an advertising allowance from any of your customers? A. No, sir. 
Q. The answer is no? A. The answer is no. 
Q. Mr. Thomas, do you handle the products of Cross and Blackwell? 
A. We handle a few of their items, not all of them. 
Q. Could you state now from memory what items you do handle? 
A. Well, at Christmastime we handle a few of their items. 
Q. Do you handle their marmalades or jellies? A. Marmalades. 
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Q. Their nut rolls? A. Nut rolls, yes, sir. 

Q. Do you handle the products of the Wilkins-Rogers Corporation? 
A. Yes, sir. 

Q. Do you handle the products of the John H. Wilkins Company? 
A. Yes. 

Q. Do you handle any products of the Joseph Martinson Company? 
A. Yes, sir. 

Q. Do you handle any products of Tetley Tea Corporation? A. Yes, sir. 

Q. What would that be, their tea? A. Tea, yes. We have one item. 

Q. One item of tea? A. Yes. 

Q. Do you handle any products of the Sweets Company of America-- 
Tootsie Rolls? A. No, sir. 

Q. Do you handle any products of the Minute Maid Corporation of New 
York? A. Yes, sir. 

Q. What products do you handle from there? A. Frozen juice. 

Q. Do you handle any products from the Fred Fear and Company of 
Brooklyn, New York? 
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A. Yes, sir. 
Q. What products of the Fred Fear Company do you handle? A. Wait 


| 
| [Tr. 708] 
| 
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a minute. Iam wrong about that. That is a chewing gum item, isn't it? 
Q. No, it is not a chewing gum item. You are thinking of the Flear 
Corporation. A. Oh, yes, we do handle products of the Fred Fear Company. 
HEARING EXAMINER HIER: Mr. Goodhope, I assume when you say 
handling you mean by consumer resale. 
BY MR. GOODHOPE: | 
Q. Yes, to resell through their stores, is that what you meant, Mr. 
Thomas, when you were answering the questions? A. Yes, sir! 
* * * * * | 
CROSS EXAMINATION | 
BY MR. DICKEY: 
Q. Mr. Thomas, I believe you testified that Safeway wouldn't consider 
a contract that didn't contain a clause that the contract was made available 
to everyone or all competitors on proportionately equal terms. Is that a fair 


summation of what you said? A. That is correct. 
* * * * * ! 


[Tr. 700] 
Q. Well, now, I thought you said it would be against the 


[Tr. 701] 
| 
policy to take an allowance unless everybody else got the same allowance. 


A. That is right. 


* * 


[Tr. 707] | 
Q. Mr. Thomas, have you discussed the anniversary ads' of Giant or 
of Food Fair with any suppliers which are common to both of you? 


[Tr. 708] 


A. Yes, sir. 
Q. What suppliers have you discussed this with? A. Hormel was one 


that I asked. | 


[Tr. 708] 
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Q. Hormel. A. Hormel. 

Q. Who at Hormel? A. The local representative. 

Q. How did that discussion originate? A. Well, I noticed that in the 
ads during the anniversary sale that they were promoting Hormel products, 
Hormel's Spam, if I recall, and when the representative came in I asked 
him if he had a contract on Hormel Spam, and that is when he told me that 
he did. 

Q. Is that the sum total of the discussion? A. I asked him why he 
hadn't offered it to us. 

Q. What didhe say? A. Well, he wanted to know what sort of a deal 
we wanted. I said we wanted no deal. 


* * * 


[Tr. 710] 

MR. DICKEY: My purpose here, Your Honor, is to show that we are 
competing in this market with Safeway among others, and that what we are 
attempting to do is to find the proper way to compete. We want to show 
what some of their practices are or at least find out what they are. That 
is the purpose of this line. If Your Honor limits me from going into pri- 
vate label cooperative advertising, I will have to accept Your Honor's ruling. 

HEARING EXAMINER HIER: I think it should be so. 


* * * * * 


[Tr. 711] 
[BY MR. DICKEY:] 

Q. Where is your National Office located? A. Oakland, California. 

Q. Would you explain to me -- you are the grocery sales manager 
for this division, is that right? A. Iam the Grocery Supply Manager. 

Q. Grocery Supply Manager for the Washington Division, and there 
are some twelve divisions, I believe you said, of Safeway? A. Yes, sir. 

Q. What is the next echelon beyond the Division level? In other words, 
is there a region over a Division, or do you report directly to the National 
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Office? A. Our Division reports directly to the National Office. 
Q. Where is your Division headquarters, here or Baltimore? A. Here. 
Q. Who is the head of the Division? A. Mr. Balshaw. | 
[Tr. 713] 
Q. Now, if you were to take up a matter involving cooperative adver- 
tising with the National Office, would you take it up through Mr, Balshaw or 
take it up directly? A. It would go across his desk. | 
Q. Isee. Does the National Office make arrangements on advertis- 
ing allowances for the entire chain at any time, to your knowledge? A. I 
believe they do, yes. 
Q. They do on occasions? A. Yes. | 
Q. So they might make arrangements on an advertising allowance 
without your knowledge until it had been made; is that correct? A. That is 
correct. | 
Q. And they could make that with one of their suppliers to apply to 
all or several of the divisions, is that correct? A. That is right. 
Q. They would do that sometimes without consulting you at all, is 
that correct? A. That is right. | 
Q. They would do that, Mr. Thornton, without consulting you? 
A. Yes. They don't ask my approval. | 
Q. That is what I mean. Do you know of any such arrangements that 
have been made on the national level on advertising allowances? A. We 
get a report of any arrangements they make in the way of 


[Tr. 713] 
contracts. 
Q. You do get a report. In what form? A. By way of a bulletin. 
Q. By way of a bulletin from the National Office? A. Yes. 
Q. Do you file those bulletins? A. Oh, yes. | 
Q. How long do you keep them? A. Five years or ten years or some~ 
thing. We have them in our files. 


[Tr. 713] 
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MR. DICKEY: Your Honor, for the years 1954 and 1955, I would like 
to have a subpoena issued for this witness to bring these reports of adver- 
tising arrangements entered into by the National Office. 

MR. GOODHOPE: I object to this, Your Honor, because it would be 
completely immaterial and irrelevant. Conceivably it has nothing to do 
with direct examination. It is merely to show that they entered into a num- 
ber of cooperative advertising agreements, which the witness has already 
agreed that they did do. 

MR. DICKEY: I want to know what the terms are. I want to see if 
it is consistent with the testimony that has been givenhere. I would like 
to see. 

MR. GOODHOPE: This morning, Your Honor, I wanted to find out 
what some of the cooperative arrangements that Giant Food had entered 
into with some of its suppliers were, and 


[Tr. 714] 
that was objected to as being irrelevant and immaterial and they were re- 
jected from this proceeding. Certainly if Giant's regular cooperative ad- 
vertising agreements have no place in this hearing neither has Safeway's. 

MR. DICKEY: It is against company policy for it to originate any 
advertising allowances. Now he says the National Office sometimes enters 
into arrangements without any knowledge of his in advance and certainly 
without his approval. I want to see what they are and examine into them 
and see what we are talking about here. This is the only way I have open 
here to do it. 

HEARING EXAMINER HIER: Do you know, Mr. Thomas, whether or 
not these arrangements that are made out in California at your head office 
are made in the same manner that you have testified that those are made 
that go through over your desk? 

THE WITNESS: Yes, they are. 

HEARING EXAMINER HIER: Well, then it seems to me that the 


| 
[Tr. 745] 
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cross examiner is entitled to test his credibility as well as his accuracy. 
He has made the statement here that (a) they are not solicited, and (b) that 
they must have in them an undertaking or warranty that they are made 
available to all competing customers. He has made those two statements 
not only for the Washington Division but nationally. The cross examiner 
has a right to prove that there is some untruth through the witness himself 
| 


if it can be done. 
* * * * * 


[Tr. 717] 
MR. DICKEY: He went further than that. He said it is a Safeway 
policy not to do that. I don't know what is in these interoffice communica- 
tions. I don't know, for example, whether one of them might say we have 
been able to get the Jones Bean Company to give us an allowance of such 
and such; you have to | 


[Tr. 718] | 
send a tear sheet, youhave to put up a dump display, you have to do so and so 
and so and so to collect it. I would like to see what they say. After I see 
what they say then I can determine whether it goes to the question of his 
credibility or the question as to whether he is competent to testify as to the 
policy or whether he has testified mistakenly and until that time I am blocked 


from it. I can't see it at all. 
| 
* * 


[Tr. 745] 
CLARK GATES DIAMOND | 
was thereupon called as a witness for the Commission and, having been duly 


sworn, testified as follows: 


[Tr. 745} 
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DIRECT EXAMINA TION 


[Tr. 746] 
x * = 
BY MR. GOODHOPE: 
Q. Mr. Diamond, with what company are you connected? A. Chestnut 
Farms Chevy Chase Dairy. 
Q. In what capacity, sir? A. Vice President. 
Q. How long have you been Vice President? A. Over 20 years. 
Q. Have you had any connection with the sales activities of Chestnut 
Farms? A. Primarily. 
Q. Have you had anything to do with the advertising and promotion of 
Chestnut Farms’ products? A. Yes. It all comes under my functions. 
Q. Among your customers in Washington, is one of them the Giant 
Food Shopping Center, Inc.? A. Yes. 
Q. And were they customers of yours during the years 1954 and 1955? 
A. They were. 
Q. What other customers do you have who are retailers in the greater 
Washington area? Could you name some of them? A. Well, we have, may- 
be, 1,500 of them. 


[Tr. 747] 

Q. Fifteen hundred customers in the Washington area? A. Wecall 
them stops. That is about 1,500 at various grocery stores. 

Q. Those would be retail stores selling to the consuming public ? 
A. Yes. 

Q. That would include those 1,500, Giant, I take it? A. Yes, sir. 

Q. Are those stores all in competition with Giant in selling your 
products? A. I wouldn’t say so. 

Q. Would you explain why they are not in competition with Giant? 
A. Many stores are delivering and charge and some keep open at different 
hours, some carry various lines of products. 
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Q. Iam just talking about the stores that carry Chestnut Farms prod- 
ucts. A. Yes. Some are small neighborhood stores; some of them are 
super markets; some are parts of chain stores; some have very large pack- 
ing facilities; some are air conditioned, some are not; some are self-service; 
some do part of a charge business. 
Q. Well, all of these 1,500 stores that handle your products, they are 
all attempting, at least, to resell those products to the consuming public? 


[Tr. 748] 
A. Yes. 
Q. Is that correct? A. Yes, sir. | 
MR. GOODHOPE: Now, Your Honor, the record shows that during the 
year 1954 Chestnut Farms participated in the Giant Food Shopping Center 
anniversary sale with the payment of $1,000.00. The contract that they en- 
tered into would be Commission's Exhibit 6. | 


In 1955 they participated in the Giant Food Shopping Center anniversary 
sale and again paid $1,000.00 and the contract that they entered into is in the 


record as 16-E. 


BY MR. GOODHOPE: 
Q. Mr. Diamond, I show you Exhibit 16-E and ask you if you recognize 
that contract as the same one that you entered into with Giant during the 
year 1955. A. I didn’t sign the contract in 1955 but -- 
Q. The contract that you entered into in 1955, however, was for 
$1,000.00; is that correct? A. -- but it was in line with our general policy 
of cooperative advertising. 
Q. Is that the form that you entered into? Do you recognize it as being 
the contract that you entered into? A. I recognize the amount! sir. Have 
you a copy of our contract? | 
Q. I don't believe I have a copy of your contract as such, 


| 

[Tr. 749] ! 

lam afraid it is in the record in your case. A. Well, then, maybe that will 
have to answer the purpose. 


[Tr. 749] 
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MR. DICKEY: I hate to enter a stipulation but I will stipulate this is 
the same contract. 
= = 
BY MR. GOODHOPE: 
Q. Mr. Diamond, did you offer this contract, at about the same time 
that you entered into it with Giant, to your other 1,500 customers, or a 
contract identical or substantially similar to it, to all of your other 1,500 
customers in the greater metropolitan Washington area? 


= * * = * 


[Tr. 750] 

THE WITNESS: We considered this contract in line, Your Honor, 
with similar arrangements ona proportionately equal basis that we have 
w ith all of our customers. It came within our arrangements that we have 
had for over 20 years on cooperative advertising. 

* = = * 
BY MR. GOODHOPE: 

Q. Did you offer this contract or one identical to it to any other of 
your customers during the year 1955? 

* * * * * 

A. Ido know that the Giant performed under it and we performed 
under it im line with all of the treatment of other 


[Tr. 751] 


customers on the same basis. 

Q. Did you offer this identical contract to any other customers dur- 
ing the first six months of 1955? A. Mr. Goodhope, as I understand this 
was in April. We couldn't go back. We didn’t initiate this contract. 

Q. Lunderstand, but at the time time you entered into it or any time 
during the first six months of 1955 did you enter into or offer to enter into 
the same contract with any of your other customers? A. So far as it applies 


| (Tr. 753] 
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to us and our relationship with the other customers, they were all treated 
alike. | 

Q. Did you offer to enter into this agreement with any other customers? 
A. By that do you mean did we show this contract to other customers and 
duplicate this in our files in our way of doing business ? 

Q. That is right. A. I didn't feel it was incumbent upon us. 

Q. Did you or didn't you? A. It conforms exactly on what we have 
paid all of our customers. | 

Q. Did you offer it to any other customers in addition to Giant or 
didn't you? That is all I want to know. A. Well, Mr. Goodhope, it would 
seem to me that it would be. 

Q. I would just like you to answer the question. Did you or 


[Tr. 752] 
did you not offer it to any of your other customers ? 


* * * * 


HEARING EXAMINER HIER: * * * | 

You will have to answer the question, Mr. Diamond. Do you recall it 
or shall I have it read back? 

THE WITNESS: I recall it, sir. 
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HEARING EXAMINER HIER: All right. 
THE WITNESS: We did not offer this contract. 


* * * * 
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(Tr. 758 ] 
Washington, D. C. 
Tuesday, January 8, 1957 


I 
* * 


[Tr. 759] 
AL KAUFMAN 
was called as a witness and, first having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
HEARING EXAMINER HIER: May we have your name? 
THE WITNESS: Al Kaufman. | 
HEARING EXAMINER HIER: Go ahead, Mr. Goodhope. 
BY MR. GOODHOPE: 
Q. Mr. Kaufman, what business are you engaged in?| A. Food 
business. | 
Q. With what company are you associated? A. Federal 
Supermarkets, Inc. 
Q. What is your position with Federal Supermarkets 
A. President. 
Q. Will you describe briefly the type of organization that the 
Federal Supermarkets is? A. Wearea voluntary group of/eight stores, 
operating in the metropolitan area for the purpose of collective advertising. 
Q. And you are referring to the metropolitan area of Washington ; 
D. C.? A. That is right. 
Q. Are all of your stores, the eight stores, located in the 


[Tr. 760] 

District of Columbia? A. No, they are not. We have two in the District, 
two in Virginia, and four in Maryland. 
Q. How long have you been president of Federal Supermarkets? 


A. Two years. 
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Q. Prior to that time what was your connection with Federal 
Supermarkets? A. I was secretary -treasurer. 


Q. For approximately how long? A. About three years. 


Q. And prior to that what was your experience? A. Federal is 
only about five years old. 

Q. Were you in the food business prior to beginning your connection 
with Federal? A. I have. 

Q. What was your capacity? A. I have been connected with the 
District Grocery Stores for a number of years as executive vice 
president. 

Q. Could you state approximately how many years you were with 
the District Grocery Stores? A. I was with them about 15 years. 

Q. Mr. Kaufman, as president of Federal Supermarkets who do 
you consider to be your principal competitors in the metropolitan 
Washington area in retailing food products? A. I would say A&P, 
American, Safeway, Food Town, Giant. 


[Tr. 761] 

Q. And in addition are there a large number of independent retail 

grocery stores in the area with whom you compete? A. Yes, we are. 
* * * * * 

Q. In addition to the ones that you have named, are there a 
large number of retail stores in addition in the District of Columbia 
with whom you compete? A. Well, I would say our biggest competitors 
are those who are in the newspapers. And those that I have just men- 
tioned are in the newspapers. 

Q. Do the Federal Supermarkets do any advertising of its products? 
A. We do. 

Q. What type of advertising does Federal do? A. We run similar 
types of the chains that I have just mentioned, with the exception of not 
as much lineage. 

Q. Is it newspaper advertising? A. It is newspaper advertising. 
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| 
Q. Are your advertising efforts principally devoted to newspaper 


advertising? A. They are. 
Q. In your opinion is newspaper advertising important to 
[Tr. 762] | 
a food merchant? A. Very, very important. | 
Q. Do you have any cooperative advertising agreements with any 
of your suppliers? A. We do. 
Q. Let me ask you, Mr. Kaufman, do the stores in the Federal 
Supermarkets chain handle the products of the Wilkins-Rogers Milling 
Company? A. We do. | 
Q. And are they flour and corn meal products? A. They are. 
Q. Do you handle products of John H. Wilkins Company? 
A. We do. 
Q. What products do you handle for Wilkins? A. Coffee. 
Q. Do you handle any products of the Cross and Blackwell Company? 
A. We do. 
Q. Would you state what some of those products at least are that 
you handle of Cross and Blackwell? A. Preserves, juices, tomato 
juice. Mostly it would be preserves and tomato juice. | 
Q. Do you handle their date rolls or canned nut rolls? A. Yes, 
we do. 
Q. Do you handle any products of the Tetley Tea Company? 


[Tr. 763] 

A. We do. 
Q. Could you state what those products are? A. Just tea. 
Q. You don't handle their soups? A. No, we do not. 


5 


Q. Do you handle any products of the Joseph Martinson Company? 
A. We do. | 
Q. What products are those? A. Coffee. 
Q. Do you handle any products of the Minute Maid Corporation? 
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A. Yes, we do; Snow Crop. 

Q. That would be their Snow Crop line of frozen foods? 
A. That is right. 

Q. Do you handle any products of Armour and Company? 
A. We do. 

Q. What are those generally? A. Well, I would say bacon, hams 
at times, various times, smoked hams; and mostly fresh meats. 

Q. Mostly their fresh meats? A. Yes. 

Q. Do you handle any products of the Briggs Company here in 
Washington? A. We do. 


{Tr. 764] 
Q. Do you handle the products of Chestnut Farms Chevy Chase 
Dairy? A. We do. 
Q. What products do you handle from Chestnut Farms? 
A. Complete line. 
Q. Their complete line of dairy products? A. Yes. 
Q. From Briggs what products do you handle from the Briggs 
Company? A. Almost a complete line. 
Q. That would be of their meat products of various types and 
kinds? A. That is right. 
Q. Do you handle any products of the Esskay Company? 
A. Very, very little. 
Q. Do you handle any products of the Heckman Products Company? 
A. We do. 
What products? A. Pickles. 
Do you handle any products of Hormel Company? A. Yes, 


What are those products? A. Canned meats. 
Do you handle any products of the 7-Up Bottling Company? 
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A. We do. 
Q. And that, I take it, would be their 7-Up beverage drink? 
A. That is right. ! 
Q. Do you handle any products of the Royal Crown Bottling 
Company? A. We do. ! 
Q. That would be their Royal Crown beverage drink? A. Right. 
Q. Ihave used the term "handle" in my questions, Mr. Kaufman. 
By that I meant that you purchase those products and resell them to 
the consuming public through your stores. Is that your understanding 
of the word "handle" as used in the testimony so far? A. That is right. 
Q. Mr. Kaufman, the record shows that during the years 1954, 
1955, and 1957 a number of suppliers made special payments to Giant 
as advertising allowances during Giant's anniversary sale.| Directing 
your attention to the year 1955 the record shows that 134 suppliers of 
Giant made payments to Giant pursuant to contracts which were prepared 
and offered by Giant to such suppliers, ranging in amounts from $100 
to $1,000. I will show you Commission's Exhibit 16-A through E, 
Commission's Exhibit 16-A being the contract for $100, and Comnission's 
Exhibit 16-B being the contract for $1,000. I will ask you first of all 
are you familiar with the fact that 


[Tr. 766] 
Giant had anniversary sales? A. I do. | 
Q. Can you state approximately when the anniversary sale was 
held in 1956? A. Well, to my recollection about in August, I think. 
Q. The record shows that in 1955 the Giant anniversary sale was 
held during the month of April, and that is also true of the year 1954. 
Now to go back to the year 1955, I will ask you if any of your suppliers 
whom you have just described as having handled their products made 
any offers to pay you any special advertising allowances along the lines 
set forth in those contracts, or any special advertising allowances of 
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any kind at approximately the month of April, either in the month of 
March, April or May of the year 1955? A. No, they did not. 


[Tr. 767] 

Q. Mr. Kaufman, is it of any importance to a food merchant 
such as your organization is, to have suppliers of the products which 
you purchased for resale to the consuming public offer you advertising 
allowances and bear at least a part of the advertising expense which 
you incur in advertising their products? A. Yes. Very important. 

Q. Why is that so very important to a food merchant? 

A. Well, we couldn't actually exist, or we couldn't afford to operate. 
The cost would be too prohibitive as far as newspapers are concerned. 
And unless this money is being supplemented by the suppliers, we 
actually couldn't be in the newspaper because the cost wouldn't permit it. 

Q. So advertising allowances to a food merchant by suppliers 
is a very important part of the food merchandising business? 

A. Very important. 


* 


[Tr. 768] 
CROSS EXAMINATION 
BY MR. DICKEY: 

Q. Mr. Kaufman, do you operate one of the Federal Supermarkets 
yourself? A. Ido. 

Q. Which of the Federal Supermarkets do you operate? 
A. Loperate the one on 2430 Pennsylvania Avenue, Northwest. 

Q. I believe you said there were eight Federal Supermarkets? 
Is that right? A. That is right. 

Q. Are they numbered or do you keep a numbering system on 
them? A. No, we don't. But we are so few that we know who they are. 

Q. Would you be good enough to give me the addresses of those, 
Please. A. I can't give you the exact addresses but I can tell you 
exactly -- just approximately where they are. 
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@. Would you do that? A. We have one in the 5800 block North 
Washington Boulevard, Arlington, Virginia; we have one on 4700 
block Lee Highway, Arlington, Virginia; we have one at 4600 block 
Nichols Avenue Southwest, Washington, D. C.; and my own at 2430 
Pennsylvania Avenue, Northwest; we have one at 8500 block Piney 
Branch Road, Silver Spring, Maryland; we have one in the Kaywood 
Gardens Shopping Center, Maryland; we have one at -- | 

[Tr. 769] 

Q. That is on Rhode Island Avenue? A. That is off [Rhode 
Island Avenue. It is in the Kaywood Garden Shopping Center. I think 
it is 2300 block Vernon Avenue, something similar to that.| I don't 
Inow offhand. ‘Then we have one in the 10,000 block Colesville Road, 
Silver Spring, Maryland; and we have the last one in Rock Creek 
Shopping Center, Rock Creek Park Shopping Center, Silver Spring, 
_Maryland. | 


* * * * * 


HEARING EXAMINER HIER: While he is looking for another 
question tell me: Your setup is substantially the same as DGS? I 
mean independent operation but group buying? | 

THE WITNESS: That's right. Individually owned. 

BY MR. DICKEY: 

Q. At your store at 2430 Pennsylvania, do you offer jcredit at 
that store? A. I do not. | 

Q. Do you deliver? A. I do. 

Q. Do you offer telephone order service? A. I do not. 

Q. Do you have any parking facilities? | 

[Tr. 770] 
A. I don't. 

Q. What is the nearest Giant to that store? A. The! nearest 

Giant to this store would be on Wisconsin Avenue, I would say in about 
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the 2000 block, or similar to that. That would be the nearest one to me. 

Q. 2154 Wisconsin? A. That is just about right. 

Q. Is that about 25 or 30 blocks away from your store? 
A. I would say just about, yes. 

Q. Do you draw the same customers as they draw? A. Toa 
certain extent I do. 

Q. To what extent is that? A. I would say often times they 
will come in to our place with a Giant shopping bag, with merchandise, 
taking it for granted that they came from the Giant. Is that the question 
you want me to answer, sir? 

Q. I just wanted you to answer as to how you knew whether you 
had the same shoppers or not. Is that the way that you know? A. Sir? 

Q. Is that the way you know you have the same shoppers? 
A. This is the only way I can tell, because otherwise I wouldn't. 

Q. They have a shopping bag? A. The shopping bag happened to 
be Giant, and naturally the 


[ Tr. 771] 
bag happens to be filled up with Giant merchandise -- I mean with 
merchandise in the bag, because we also have bags, Federal Super- 
market bags, and I guess the other person would identify it the same way. 


* * * * * 


[Tr. 772] 
Q. Are you a corporate chain, Mr. Kaufman? Are all these stores 
individually owned? A. Individually owned, yes, sir. 
Q. Do you have a warehouse? A. We do not. 
Q. How do you buy? Do you buy directly or through brokers? 
A. We have a sponsor, a wholesale grocery company, Union Wholesale 


Grocery Company, who is our sponsor. 
Q. I don’t understand that. What is a sponsor? A. A sponsor, what 
I mean by a sponsor, is that we buy through him at cost plus. 
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Q. Cost plus what? A. One and a half percent. 

Q. Do you individually order? Does each store order individually? 
Take your store for example. You order from Union Whoie 
what you desire, is that correct? 
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A. Ido. 

Q. And does Union Wholesale Grocery pay any of the 
advertising of Federal Supermarkets? A. Union Wholesale Grocery 
Company, when I said is our sponsor, is the only way that he can -- 

Q. Wait a minute. That is not responsive to my question. I 
want to know do they pay any of the cost of your advertising, Union 
Wholesale Grocery? A. They do. | 


x * 


Cres 775] | 
Q. Do you know whether they get any special advertising 

allowances? A. Well, we have a working agreement with Union where 
we advertise some of the items that you have mentioned just now, or 
somebody did, and we bill Union for the space, for the lineage that we 
have used in the newspaper. Some of these concerns do not recognize 
Federal on the direct basis where they would be permitted to give him 
advertising directly. So that is the reason why I said that Union is our 
sponsor and when we submit 


| 

[Tr 116) 

our tear sheet to Union he in turn collects whatever he is entitled to 

collect for it. Is that clear? 

Q. Yes, sir. The items that you enumerated on Mr.| Goodhope's 
direct examination, that is, Wilkins Company, Cross and Blackwell, 

and Tetley Tea and so forth, all those items are purchased through 
Union by you, is that correct? A. Not all of them, no. 


[ Tr. 776} ina 
Q. You buy some directly? A. Briggs isn't bought through Union. 
Q. How do you buy that? A. We buy from Briggs direct. 
Q. What else do you buy? A. Chestnut Farms isn't bought from 
Union. We deal direct. 
Q. Anybody else? A. Armour we buy direct. 
Q. Do you get advertising allowances from these people? 
A. Various times. 
Q. At various times? A. Yes. 


* * * 


[Tr. 777] 
REDIRECT EXAMINATION 
BY MR. GOODHOPE: 

Q. What special promotion do you get from Armour? Is that 
Armour's regular cooperative advertising agreement? A. Yes. They 
had one about six months ago on Miss Wisconsin cheese. And they had 
a special contract that -- 

Q. They offered that to you? A. They offered that to us, yes. 

Q. But Armour or none of the companies that you have named made 
any offer to you at or before the same time that Giant had its anniversary 
sale? A. No, they did not. 


* * 


[Tr. 780] 
Q. These payments made to you by suppliers for the in-store 
promotions, they were offered to you by the suppliers? A. Directly. 
Q. By the supplier? A. That's right. 
Q. And accepted by you? A. That's right. 


[Tr. 781] 
Q. And upon performance you obtained the payment? A. That's 


right. 


[ tr. 819] 
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| 
HEARING EXAMINER HIER: Can you give me the approximate 
| 
[Tr. 782] | 

total cost of Federal's advertising, the entire chain's advertising in 
the Washington Evening Star, for any given year? 
THE WITNESS: Well, between thirty-five and forty thousand 
dollars. | 


HEARING EXAMINER HIER: Can you tell me what part of that 


was contributed by others, besides the owners of these Federal Stores? 
THE WITNESS: I will say -- 
HEARING EXAMINER HIER: An approximate figure would be 
enough. 
THE WITNESS: I will say at least 30 percent. 
* * x * 
BY MR. GOODHOPE: 
Q. Who fixed the valuation of $10.00 per store? A.. 


question of bargaining, and they started at 


[Tr. 783] 
$5.00 and I asked for $10.00 and we got the $10.00. 
Q. What did you get for the $10.00. What did you give for the 
$10.00? A. We gave them an end display. 
Q. When was this done? A. That was done I believe! in 1955. 


* * * * * | 
[Tr. 818] | 


New York, New York 
January 9, 1957 


* * 


| 
| 

[Tr. 819] | 
MR. GOODHOPE: Your Honor, Mr. Edward C. Parker, the 


[Tr. 819} 


184 


President of Tetley Tea Company who is named in the complaint in this 
matter -- the company is -- appeared here this morning to testify and 
it has been stipulated between counsel for respondent and myself that 
Mr. Parker's testimony with regard to this hearing and pertaining to 
the $250 which Tetley Tea paid Giant during the year 1955 in connection 
with Giant's Anniversary Sale would in all respects be substantially 
similar to that of the witness Thronton from the Crosse & Blackwell 
Company who appeared and testified previously in this hearing in 
Washington -- 

HEARING EXAMINER HIER: On January 7th, in Washington. 

MR. GOODHOPE: -- with the exception that Mr. Parker's 
testimony would, of course, deal with Tetley Tea and Tetley's sales 
and distribution in Washington, D. C. 

Is that agreeable, Mr. Dickey? 

MR. DICKEY: The stipulation is agreeable to counsel for res- 
pondent. 

JEROME S. NEUMAN 

was thereupon called as a witness for the Commission and, having 
been first duly sworn, testified as follows: 


* * * 


[Tr. 820] 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 

Q. Mr. Neuman with what company are you connected? 
A. Joseph Martinson & Company, Inc. 

Q. Where is that company located? A. In New York City. 

Q. What is your connection with Joseph Martinson? A. Executive 
Vice President. 

Q. What does the Joseph Martinson Company manufacture and 
sell? A. Coffee, instant coffee, tea. 
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Q. Coffee, instant coffee andtea? A. Yes. 
Q. Will you describe briefly what your duties are as the 
Executive Director of the company? A. Direction of sales and production. 
Q. Are you an officer? A. Yes. 
Q. Vice President? A. Executive Vice President. 
Q. Do you sell your products in the Washington, D. ro 
Metropolitan area? A. Yes, we do. 
Q. How are your products sold in that Metropolitan Area? 
A. Through a broker -- food broker. | 
| 
[Tr. 821] 
Q. Are the sales made directly by Joseph Martinson to the cus- 
tomers in the Washington Metropolitan Area? A. They are, some of 
them, and through wholesale grocers. ! 
Q. You do sell also to wholesale grocers? A. One or two, yes. 
Q. Are the bulk of your sales through your broker in Washington? 
A. They're all, and they're all sold through the broker to -- either 
direct to the account or to the wholesale grocer. | 
Q. Is Giant Food Shopping Center, Incorporated in Washington a 
customer of yours? A. Yes, they are. 
Q. Would you state for us some other of your customers in 
the Washington Area? A. Well, Magruder, District Grocery Stores, 
Food Town and Shirley Foods. | 
Q. Shirley Foods? A. I think so. 
Q. Do you sell to Safeway? A. No, we do not. Wei sold one 
or two stores direct, but I don't think they're on our books. 
Q. In addition, do you have a considerable number of customers 
whom you cannot name here offhand this morning? A. I would say 


they're considerable, there are considerable. 
Q. Could you state approximately the number of the 
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[Tr. 822] 
A. Oh, maybe 30 to 50 of them, I guess. 

Q. Thirty to fifty? A. Thirty to fifty, in the Greater 
Metropolitan Washington Area. 

Q. Now, were you selling your products to the Giant Food 
Shopping Center during the years 1954 and 1955? A. Yes, sir, we were. 

Q. During the year 1955 did you participate in Giant Food 
Shopping Center's Anniversary Sale? A. Yes, sir, we did. 

Q. In what amount did you participate? A. $250. 

Q. $250. A. I think that was the only amount we were asked to 
participate in. 

Q. I show you Commission's Exhibit 16-B, and ask you if you 
recognize that as being the contract that you entered into with the Giant 
Food Shopping Center, Incorporated for the 1955 Giant Anniversary 
Sale? A. Yes, sir, that is. 

Q. Thatisit? A. Yes, sir. 

Q. This payment was for Giant's Anniversary Sale which was 
conducted in the last half of April 1955. During that time were you 
selling to other customers in Washington? 


[Tr. 823] 
A. Yes, sir. 

Q. The customers that you previously named and testified about? 
A. Yes, sir. 

Q. Now, did you at the time you made this payment to Giant in 
the first place, did you have an advertising arrangement which was 
offered to the trade generally during the years 1954 and 1955? A. No. 
It was not offered to the trade generally. We had no arrangement like 
that. 

Q. You did not have a cooperative advertising arrangement? 

A. All we had was a national line rate contract that we made avail- 
able -- oh -- in 1951; it was still available at that time. 
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Q. That is the only contract -- A. That's the only thing we had, 
yes, sir. | 

Q. At the time you made this payment to Giant did you offer a 
similar payment or a similar contract to all or any of your bther 
customers located in Washington, D. C. ? A. No, sir, we did not. 

Q. Did you offer anything like it in any way to your other customers? 
A. No, other than just the national line rate contract. We had a few 
people accept that. 


*x 


[Tr. 824] 
CROSS EXAMINATION 
BY MR. DICKEY: 


* * 


[Tr. 825] | 

Q. Now, as far as Magruder's in Washington is concerned, how 

do you sell to Magruder's? A. Direct to Magruder's. 
Q. E.g.s? A. Direct. 


* * 


[Tr. 827] 
LESTER H. SMILEY 
was thereupon called as a witness for the Commission and, 
been first duly sworn, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 
Q. Mr. Smiley, with what company are you associate 
A. American Chicle Company. 
Q. In what capacity are you associated with that company? 


A. Sales Manager. 
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Q. What products does American Chicle Company manufacture 
and seli? 


[Tr. 828] 

A. Chewing gum primarily: Chiclets, Dentyne, Clorets, Rolaides -- 
a variety of additional brand -- Beeman's. 

Q. Among your customers is the Giant Food Shopping Center one 
of your customers? A. They are, yes, sir. 

Q. They are located in Washington, D. C.? A. Yes, sir. 

Q. How are your products sold to Giant? 

THE WITNESS: Sold to? 

Q. To Giant. A. We, we -- they're a direct customer, a direct 
account. They buy directly from us. 


* * * 


[Tr. 831] 
Q. Have you been solicited since the year 1951 by Giant to enter 
into their Anniversary Sales? A. Yes. 
Q. Every year? 


[Tr. 832] 

A. I’m not sure of every year, but several of those intervening years, 
yes. 

Q. Have you ever entered into Giant's Anniversary Sales, have 
you ever participated on the part of Chicle? A. No. 

Q. Would you explain your reasons why you have not participated 
in those sales? 

* * * * * 

A. Well, we do business, probably, with more retailers than any, any 
business outside of the cigarette business. More types of stores sell 
our product, and based upon this legal opinion from our lawyers some 
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years back that it was unfair and unlawful to participate in cs with one 

and not with another, regardless of the type of business and the nature of 

the business, whether food or cigar stands or theatre lobbies" stands, 

places -- the varied places -- the varied places where chewing gum 

is sold. | 
Q. Would it have been possible for you to offer advertising 

allowances similar to what Giant was soliciting to all of your customers? 


* * * * * | 


[Tr. 833] | 

MR. DICKEY: If he's talking about financial ability to do it, if 
that's his question, that's one thing. If he's talking about the ability 
to do it regardless of finance, that's another thing. | 
HEARING EXAMINER HIER: I think he can answer both questions. 

You may answer the question. | 


[THE WITNESS:] I think it would have been impossible. Most 
customers do not operate public newspaper ads. The theatre lobby 
stands have no basis for asking that we advertise in newspapers. They 

| 


[Tr. 834] 
have no -- they have no newspaper advertising, and it's, it's the varied 
nature of the customer that would make it impossible. Financially I 
believe it would be impossible, too. We have 12,000 customers, and 
just to make known a, a plan to all those customers would be a heavy 
financial load. 
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[Tr. 837] 
WILLIAM SPEELER 
was thereupon called as a witness for the commission and, having been 
first duly sworn, testified as follows: 
* x * * 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 
Q. With what company are you associated? A. Minute Maid 
Corporation. 
Q. Where is that company located? A. 488 Madison Avenue, New 
York, New York. 
Q. Is that their exective office? A. That's the executive office. 


[Tr. 838] 

Q. What is your connection with Minute Maid? A. I'm Vice 
President of the corporation. 

Q. Will you describe briefly the products sold by the Minute Maid 
Corporation? A. Minute Maid Corporation is -- sells a line of Minute 
Maid concentrated frozen fruit juices: Orange juice, grapefruit juice 
and so forth. 

Q. Are those products sold in the Washington, D. C. Metropolitan 
Area? A. Yes. 

Q. Is Giant among your customers in the Washington Area? A. Yes. 

Q. Do you have a number of other customers, retail grocery 
customers in that area? A. I believe there are retailers of Minute 
Maid products in Washington. 

Q. Did Minute Maid Corporation, during the year 1954, have a 
cooperative advertising arrangement which it was offering to the trade 
generally? A. I believe not. We did not adopt a cooperative advertising 
program until either late in 1954 or sometime in, early in 1955. I 
believe it probably came in with the new pack in 1955. 
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Q. Early in 1955? A. '55, yes. The season starts, ro 
December ist, January 1st. 


[Tr. 839] 
* * * * * 
MR. GOODHOPE: Your Honor, the record shows that Minute 
Maid Corporation paid the Giant Food Shopping Center $250 during the 
year 1955 for participation in the Giant's Anniversary Sale in that year. 
[BY MR. GOODHOPE:] | 
Q. I show you Commission's Exhibit 16-B, Mr. Speeler, and ask 
you if the payment that you made of $250 was over and above and in 
addition to your regular advertising allowance which you were offering 
in the year 1955? A. Well now, this, this is not the Minute Maid con- 
tract, but I assume this is -- Is this the same contract that we signed? 
MR. GOODHOPE: I think the record shows that it is the same 
contract, yes. 


[Tr. 840] 
* * * * * | 
THE WITNESS: Well, this contract says: "This contract does 
not alter or replace currently existing advertising or merchandising or 
merchandising agreements between Giant Food Department Stores and 
participating manufacturers. 
[ BY MR. GOODHOPE: ] 
Q. Well, did the payment which you made to Giant of $250 
qualify for reimbursement under your regular cooperative advertising 
arrangement? A. Well, I think it would have. Whether it, it did or 
not, I don't know. When you ask that -- I mean, we have a certain amount 
that's available to any customer and he can use it pretty much as he wants, 
providing there's advertising out of it. ! 
Q. Is that the basis of this payment? A. ThatI wouldn't know. 
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The contract here says it does not alter or replace currently existing 
agreements. I don't know whether we had any other agreements with Giant. 


= = * = * 


[Tr. 842] 
CROSS EXAMINATION 
BY MR. DICKEY: 


* x 


[Tr. 843] 

Q. When you entered an advertising or an Anniversary special 
promotion sale like you did with Giant, if others in that same market had 
come to you with a similar proposition would you have entered it? 

A. We like to think we make our advertising allowances available to all 
people on proportionately equal terms. 

Q. My question -- A. (Continued) And the answer is, we would 
have felt 


[Tr. 844] 


obligated by law to offer it. 

HEARING EXAMINER HIER: Felt obligated by law to do what? 

THE WITNESS: To offer a proportionately equal allowance, what- 
ever it was. 

* * * 
REDIRECT EXAMINATION 
BY MR. GOODHOPE: 

Q. This payment that you made to Giant in the year 1955 of $250, 
pursuant to the contract that you have before you that you entered into 
with Giant, was that contract or a payment similar to that offered to all 
of the trade generally at the 
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[Tr. 845] | 
time you made that payment to Giant? A. Well, I think that anybody who 
would come in with an advertising program and asked us whether we 
would reimburse them, I think if it had been an acceptable program we 
would have said yes. We would reimburse it in an amount not to exceed 
so much on your purcheses. We have a fixed figure we allow per dozen. 

HEARING EXAMINER HEIR: That answer is suppositious. The 
question is, did you proportionalize this $250, whatever it was, among 
all your other customers? 

THE WITNESS: Well, I don't want to seem evasive, but we did 
make cooperative advertising payments to many other stores and whether 
they did it in the form of an anniversary sale I don't know. Some of them 
may have had television programs. We want value received for the, for 


the payment, but we aren't too rigid as long as we can see value. I mean, 
we don't insist anybody advertise only in newspapers or on television. 
So, I think if anybody came in with an idea which was not television, 
radio, newspaper or hand bills, we'd listen to it and if we thought it was 
worth the money we would reimburse the cost. | 
[ BY MR. GOODHOPE:] | 

Q. You don't know whether you offered the same thing or not to 
all of your customers then? A. Well, I think that it, the amount -- 

Q. (Interposing) Whether or not they came in did you actively go 


out and affirmatively offer to all of your customers, 


[Tr. 846] 
the competitors of Giant in Washington, that same deal that you gave 
Giant? A. Well, it all depends on the deal, I think. | 

Q. That deal right in front of you for $250. A. I don't think we 
ever offered an outright sale participation. Our salesmen are instructed 
to tell every customer that if they want to do advertising in either one of 
the forms we suggest, or in an alternative form they suggest, provided it's 
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acceptable to us, we will reimburse them the cost of that in an amount 
not to exceed so much per dozen of their purchases. 

Q. Are you talking about the present or April of 1955? 

A. I think that is, I think that has been generally true since then. 

Q. Since when? A. Since we introduced cooperative advertising, 
because that’s our interpretation of Robinson-Patman, if you give some- 
body a nickel a dozen you have to give all of his competitors a nickel 
a dozen. 

Q. Did you offer that contract or one substantially like it? 

A. No. This, this isn't our contract. 


= * * 


[Tr. 848] 
MR. GOODHOPE: I offer, Your Honor, at this time, Commission's 
Exhibit 41 for identification in evidence. 


= x x 


[Tr. 849] 
BY MR. GOODHOPE: 
Q. Mr. Speeler, you have before you Commission's Exhibit 41. 
Do you know when that was first entered into between your company and 
Giant? A. Ido not, Mr. Goodhope. I see there's one here dated 


[Tr. 850] 

October 1. We generally ran by -- 

Q. By quarters? A. Thisisa calendar quarter, yes. We ran 
them generally by quarters. 

Q. You don't know whether that contract was in effect in April or 
not in 1955? A. Ido not, no. 

Q. Well, assuming that that contract was in effect in Arpil of 1955, 
could the $250 payment that you made to Giant have qualified under your 
regular cooperative advertising -- 


[Tr. 852] 


MR. DICKEY: Objection. 
Q. -- arrangement? 
MR. DICKEY: I object. The contract wasn't in effect. ! It's 
dated October 1, 1955, and I don't see how he can make such an assumption 
that it was in effect in April 1955. 
HEARING EXAMINER HIER: Well, he's the only man that can 
tell us whether or not a $250 payment under Commission's Exhibit 16-B 
could qualify under here. I don't know. I'd like to know. Regardless 
of dates, looking at 41 and looking at 16-B, could the payment under 16-B 
with the contractual terms mentioned there qualify under this| 41? The 
objection is overruled. 
THE WITNESS: I think we look more to the 4¢ a dozen.| We would 
hope that we could keep within the 4¢ a dozen. Now, I suppose if, if, 
as a matter of contract interpretation, if | 


[Tr. 851] 
both these contracts had been in effect and their advertising expenditures 
under this program had totaled 4¢ per dozen on all their purchases, and 
on this contract were submitted, I suppose this does not als or replace 


currently existing advertising agreements. 
As a practical matter in very few instances do the advertising 
reimbursements come up to the 4¢ per dozen. | 
HEARING EXAMINER HIER: Your answer is then, "No, " is that it? 
THE WITNESS: Well, that's a, that's a legal conclusion. I would 
state on a, on a hypothetical case, assuming that they had exhausted 
their 4¢ a dozen here, I would assume that they would have a: 


the $250 over and above that. 
* * 


[Tr. 852] 
[ BY MR. GOODHOPE: } 
Q. Mr. Speeler, will you read paragraph 3-e? Would you conclude 


[Tr. 852] 
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your products, the Minute Maid products were going to be advertised on 
television or radio during the sale? 


* * * 


[Tr. 853] 
THE WITNESS: (Interposing) I never read this contract. 
* * * * * 
HEARING EXAMINER HIER: You never read this before? 
THE WITNESS: No, I had never seen it. 


* * x x 


[Tr. 861] 
SAMUEL E. RICH 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
* * x * 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 
Q. Mr. Rich, with what company are you associated? A. The 
Sweets Company of America, Inc. 
Q. And where is that located? A. Hoboken, New Jersey. 
Q. And in what capacity are you associated with that company? 
A. Vice-president in charge of sales. 
Q. How long have you been the vice-president in charge of sales? 
A. Three years. 


[Tr. 862] 
Q. Prior to that time, what was your capacity with the Sweets 
Company? A. Sales manager. 
Q. And approximately how long were you the sales manager? 
A. Bight years. 
Q. What products does the Sweets Company of America manufacture 
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and sell? A. Tootsie Rolls, Tootsie Roll pops, Tootsie Roll fudge, 
Tootsie Roll carmels, Tootsie Roll hard candy. | 
Q. These are all candy products? A. That is right, sir. 
Q. And I take it the trade name of your company is Tootsie Roll? 
Your products are all sold under the trade name Tootsie Rolls? 
A. That is right. | 
Q. Now, is one of your customers located in the metropolitan 
Washington, D. C. area the Giant Food Products Company or Giant 
Food Stores? A. Yes, sir. | 
Q. And were they a customer of yours during 1954 and 19557 
A. Yes, sir. 
Q. Now, what products did they purchase from you eile those 
two years? A. They purchased Tootsie Roll candies. I don't) 
the exact items they bought from us. ; 


[Tr. 863] 

Q. Did they buy your whole line of candy products? A. | 
did not. 

Q. Can you state specifically what products you did sell 
A. Not without records before me. 

HEARING EXAMINER HIER: Is that important? 

MR. GOODHOPE: Sir? 

HEARING EXAMINER HIER: Is that important? 

MR. GOODHOPE: Well, I just wanted to establish that he was 
selling the same or similar products to other customers in the metropol- 
itan Washington, D. C. area. | 

[BY MR. GOODHOPE: ] | 

Q. Were you selling your candy products to other customers in 
the metropolitan Washington, D. C. area? A. Yes, sir. | 

Q. Could you name some of those customers? A. Safeway. I 
think there's a Food Town there or a Food Fair. 
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Q. The Food Fair stores of Washington? A. Yes. That has no 
connection whatsoever with the Food Fair Stores of Philadelphia. 

Q. Did you sell to the Acme stores? A. Yes, we do. 

Q. Did you sell to G. B. S. in Washington? A. Yes, we do. 

Q. Do you sell to Magruder's in Washington? A. The name does 
not strike me. 


[Tr. 864] 

HEARING EXAMINER HIER: Do you sell to anybody in Washington 
besides chains? 

THE WITNESS: Yes, we do. We sell wholesale grocers and we 
sell coops. 

Q. What do you mean by "coops"? A. Coops are the name of an 
organization who have individual grocers as members and they sell on 
a priceless basis of cost plus a very small percent for a markup. 

Q. Those are what are called voluntary cooperatives? A. That 

MR. GOODHOPE: Now, your Honor, the record shows that during 
the year 1954 Sweets Company of America participated in the Giant 
Anniversary Sale in the amount of $100 and in 1955 likewise participated 
in the Giant Anniversary Sale in the amount of $100. In both years the 
Sweets Company participated on the basis of the $100 contract for the 
respective years. 

[BY MR. GOODHOPE: } 

Q. Now, Mr. Rich, does the Sweets or did the Sweets Company of 
America during the years 1954 and 1955 have a regular cooperative 
advertising allowance which it was offering to its customers generally in 
the trade? A. No. 

Q. And that is I take it true of the metropolitan Washington, D. C. 
area? A. That's right, sir. 

Q. Now, at the time you made these payments to Giant in the 
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[ Tr. 865] | 
years 1954 and 1955, did you offer a like or similar payment to all of 
your other customers in the metropolitan Washington, D. C. area? 
A. No, sir. 

HEARING EXAMINER HIER: Why not? | 
THE WITNESS: We participated when we received notification from 
any of our customers that they were running a promotion and when we 
did receive notification of that kind we weighed the cost of the promotion, 
we weighed the customers, the volume of business done with the customers 
and what competition was doing and also the value we might derive from 
any promotion we entered into with any customers. | 
HEARING EXAMINER HIER: You considered them on an | entirely 
individual basis? | 
THE WITNESS: That is right, sir. | 
[BY MR. GOODHOPE:] 
Q. Well, those were the only two payments that you made to the 


metropolitan Washington, D. C. area in the years 1954 and 1955? 
A. Yes, sir, to my knowledge they were the only two. 


MR. GOODHOPE: That's all, your Honor. 
HEARING EXAMINER HIER: Mr. Dickey? 
CROSS-EXAMINATION 

BY MR. DICKEY: 
Q. Mr. Rich, did Giant Food Shopping Center, Inc. have e any 
way of knowing what you were offering by way of advertising 
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allowance to anybody else? A. No, sir. 
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[Tr. 875] 
New York, New York 
January 10, 1957 


*x * 


[Tr. 883] 
FRED ASTON, JR. 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 
* x * * * 
Q. With what company are you associated, Mr. Aston? 
A. Oakite Products, Incorporated. 


x * * 
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Q. Based on your experience in the trade would it be possible for 
you to have offered, if you had entered into the Giant's Anniversary sale, 
would it have been possible for you to make a similar offer to all of 
Giant's competitors on proportionately even terms? 

MR. DICKEY: Iobject. This is purely a hypothetical question. 

It seems to me we are going far afield in this complaint, what he would 
have felt had he done what he didn't do. 

HEARING EXAMINER HIER: That's true, Mr. Dickey. On the other 
hand, this man knows his business like none of us in this room do. I 
think it's pertinent to inquire whether 
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your contract which you offered to him and which he did not accept would 
have been proportionalized in view -- 
MR. DICKEY: You mean by his company? 
HEARING EXAMINER HIER: Yes, by his company. I think that 
that's a pertinent fact here. 
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You may answer the question. Is it possible in your distributive 
set-up and with the facts you have detailed here, is it possible} for you 
to offer this Giant contract to all of your customers on proportionately 
equal terms? A. I would say all such accounts that, which had such 
services to offer, we would be obliged to accept them under proportionately 
equal terms. 


[Tr. 892] 
EDWARD J. MALONE 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: | 
DIRECT EXAMINATION 
BY MR. GOODHOPE: | 
Q. Mr. Malone, will you state your full name? A. Edward J. 
Malone. | 
Q. Mr. Malone, what company are you associated with? 
A. Francis H. Leggett & Company. 
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Q. Where is that company located? A. 220-12th Avenue. 


Q. Is that here in New York? A. New York City. | 
Q. In what capacity are you connected with the Leggett Company? 
A. General Sales Manager and Director. | 
Q. And how long have you been general sales manager and director? 
A. Two years. 
Q. Two years? A. Yes. 
Q. Now, were you solicited by Giant to participate in the 1955 
anniversary sale, Giant's 1955 anniversary sale, to your knowledge? 
A. To the best of my recollection, yes. ! 


Q. You were also solicited to participate in the 1954 sales -- were 
you with the company at that time? A. At that time I was not. 
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Q. Did you participate in the 1955 anniversary sale? A. We did not. 

Q. Were you also solicited to participate in the 1956 anniversary sale 
of Giant? A. To the best of my knowledge we were, yes. 

Q. Did you participate? 


[Tr. 894] 
A. No, we did not. 

Q. Would you state the reasons that you had for not participating 
in those anniversary sales? A. No, we didn't participate in those sales 
or any sales of those types for the simple reason it provided for no 
rationalization or proportionalization against sales. It was almost a 
direct handout, a direct pay-out and with the number of customers we 
service it would be uneconomically sound to participate. 


* * * * * 
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WARD F. PARKER 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 

Q. State your name, sir? A. Ward F. Parker. 

Q. With what company are you associated? A. B. T. Babbitt, 
Incorporated. 

Q. What is your capacity with the Babbitt Company? 
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A. Vice-president and Director of Marketing. 
Q. And how long have you had that position? A. Since March 1953. 
Q. Now, who was T. P. Kelly? A. T. P. Kelly was formerly 
our eastern regional sales manager. 
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Q. Was he the sales manager in the year 1954? A. Our eastern 

regional manager, yes. 

Q. Does the Babbitt Company have a regular cooperative advertising 

contract? A. They do. 
Q. Is that offer to the trade? A. All advertising groceries. 

Q. What products did that cover? A. We have two, ond on Babo 

Cleanser and on Glim liquid detergent. 

Q. Do you sell your products to Giant Food Shopping Center, Inc. ? 

A. We do. 

Q. Do you sell your Babo product and your Glim Product to Giant? 

. Yes, I handle both. 

Q. Are they offering a regular cooperative advertising agreement? 

. Yes. 


[Tr. 897] 

Q. Have they entered into it? A. They have. 

Q. Was that agreement to your knowledge in effect in 1955? 
A. '55, yes, on one product, on Babo only. | 

HEARING EXAMINER HIER: Is that a per case allowance or a 
percentage? 

THE WITNESS: Per case allowance. 

[BY MR. GOODHOPE: ] 

Q. Was that also true in the year 1954, was it in effect? 
A. Babo only. I might interject to advise that Glim, the aa contract 
was not available to any trade until 1956. 

Q. Giant had the Babo contract in 1954 and 1955? A. Yes. 

Q. And in 1956 they had both the contracts? A. They do. 

Q. Were you solicited in the years 1954, '55 and '56 to participate 
in their anniversary sale? A. I can assume so by virtue of replies that 
we have made to them. I couldn't find the letters that were sent to us. 

Q. To your knowledge you declined to enter into the agreement in 
1956, is that correct? A. Correct. | 
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Q. Will you state your reasons as a business man that you declined 
to enter into the Giant anniversary sale? A. Well, briefly, the fact is 
that the promotional monies provided for our products are allocated for 


other consumer adver- 
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tising or consumers" offers, by offers I'm referring to half-price sales 
or one-cent sales or coupons and so forth, and that the monies needed for 
that purpose preclude our participation in special promotions of the type 
that you are referring to. 

HEARING EXAMINER: Do I gather from that that it’s purely a 
financial reason? 

THE WITNESS: Well, it's a financial reason from the standpoint that 
as a basic policy we feel that participation in any customer's special 
promotion places us, well, ina position of having to, having a moral 
obligation to participate in those of other trade, and the monies wouldn't 
cover the entire grocery industry on that basis. If that answers your 
question correctly? 


* 


[Tr. 903] 
WILLIAM WILKINSON 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 

Q. Will you state your name, sir? A. William Wilkinson. 

Q. And with what company are you associated, Mr. Wilkinson? 
A. Vick Chemical Company. 

Q. In what capacity? 


[Tr. 906] 
205 


[Tr. 904] | 
A. Manager of Budgets and Production Control. ! 
Q. How long have you been Manager of Budgets and Production 
Control? A. Approximately six years. 
Q. Will you describe briefly what your duties are in your present 
position? A. At the present time I actually handle the correlation of all 
the product budgets, the direct contact with our manufacturing division, 
supervision of our correspondence section. 
Q. Now, what products are made by the Vick Chemical Company? 
A. Vicks Vapo-Rub, Vicks Va-tro-Nol, Vicks cough drops, inhalers 


and cough syrups. 


| 
* * * * * ! 
Q. Is the Giant Food Shopping Center, Inc. of Washington D. C. 
one of your customers? A. Yes, they are. | 


Q. Were they customers during the years 1954, '55 and "56? 
A. Yes, they were. 


| 
| 
= | 
i 
| 
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Q. Now, Mr. Wilkinson, were you solicited by Giant to participate 
in their anniversary sales during the years 1954, ‘55 and "56? 
| 


A. Yes, we were. | 
Q. You did not participate in any of those sales, is that correct? 
A. We did not, no. 
Q. Will you state what your reasons as a business man for refusing 
not to enter into those anniversary sales with Giant were? ! 
MR. DICKEY: Objection, your Honor. I think he can state his 
reasons as an employee or Official of Vick Chemical Company, but not 
just as a business man. He's testifying -- 
HEARING EXAMINER HIER: Well, I took the question to be so 
confined and it will be so confined. As an official of Vick Chemical 
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Company you may state your reasons for Vick Chemical Company's 
refusing to participate? 

THE WITNESS: It's a policy of the company that we do not enter 
into these cooperative advertising agreements as we have not come across 
a sound plan where we can offer to all of our accounts the proportionate 
benefits from such plan, that would be fair and equitable to all our accounts. 


* = * x * 
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CROSS EXAMINATION 
BY MR. DICKEY: 

Q. Mr. Wilkinson, I notice by that letter which is Commission's 
Exhibit 127, the last paragraph says "If we should be able to develop a 
satisfactory plan at any time in the future, we will of course be glad to 
see you are given full benefit,” and so forth. So, I assume this is some- 
thing which is under constant study and attention in your company, is 
that correct? A. Yes, we are always open toa satisfactory plan. 

Q. And it could be there will come a time when you would be able 
to do this, as far as you know? A. If we feel it’s a sound plan. 


* * * x * 


[Tr. 913] 
WILLIAM H. GAINES 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GOODHOPE: 
Q. Mr. Gaines, with what company are you associated? 
A. Kay Daumit Division of the Colgate -Palmolive Company. 
Q. What is your capacity in the Kay Daumit Division of Colgate? 
A. Sales manager. 
Q. And how long have you been a sales manager? A. Three years. 


| 
(tr. 914] 
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Q. What products are manufactured and sold by the Division? 
A. Luster Creme Shampoo. | 
Q. Any others? A. Luster Creme Hair Rinse; Hair Dressing -- 
Luster Creme Hair Dressing; Luster Net Hair Spray. 
Q. Is Giant Food Shopping Center one of your customers in 
Washington, D. C.? A. Yes. | 
Q. What products do you sell to Giant? A. Luster Creme Shampoo 
and Luster Net. | 
Q. And were you selling those products for Giant during the year 


1954? A. Yes, sir. 
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Q. During 1954? A. '54. | 

Q. '55 and '56, also? A. Uh huh. Well, excuse me. We were 
selling Luster Creme Shampoo also in '54 and'55. The Luster Net was 
the new product in '56. | 
Q. You just started selling that? A. Yes, sir. | 
Q. In 1956? A. Yes, sir. | 
Q. Do you have a regular cooperative advertising agreement which 
you've offered to the trade generally on your product Luster Creme? 
A. Yes. | 

Q. Has that contract been offered to the Giant Food Shopping Center? 
A. Yes. 

Q. Were contracts with the Giant Food Shopping Center| in effect 
during the years 1955 and 1956? A. Yes, sir. 

HEARING EXAMINER HIER: On what basis are the payments made, 
per unit or sales volume, per dollars? 

THE WITNESS: Yes. 

HEARING EXAMINER HIER: Percentages? 


THE WITNESS: Yes. 
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BY MR. GOODHOPE: 

Q. Now, Mr. Gaines, were you solicited by Giant during the year 
1955 to participate in Giant's anniversary sale? A. Yes, sir, according 
to those letters. I personally didn't see the request, but it was received 
by my office and answered by form letter. 

Q. Well, you were also solicited in 1956, were you not? 

A. Yes, sir. 
= x * x * 

MR. GOODHOPE: Commission's Exhibit 129 is a letter dated 
March 14, 1956, addressed to Mr. Abel of Giant from Mr. Gaines, sales 
manager of Kay Daumit Division of Colgate -Palmolive. 

= = x * * 
BY MR. GOODHOPE: 

Q. I show you Commission's Exhibit 129 and ask you if that state- 

ment that I made pertaining to that document is true and correct (handing)? 


A. Yes, sir. 
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Q. Mr. Gaines, why did you decline to participate in Giant's 1955 
and 1956 anniversary sale? 
Now, I ask you to testify as the sales manager of the Kay Daumit 
Division. What were the reasons behind your refusal to participate? 
A. In all of our contracts or arrangements, we offer to all accounts on 
an equal and proportion basis, and we could -- we do 


[Tr. 917] 
not enter into any arrangement with anybody over and above these -- 
this contract. 
Q. And what is the reason for that, sir? A. Well, there's two 
reasons. 
In the first place, we couldn't afford to -- we couldn't afford to go 


| [Tr. 927] 
209 

into -- from a legal standpoint, we would have to offer it to all accoun! 
we know that -- and if we were to offer it to -- we couldn't afford to offer 
it to all of our competing accounts or competitive accounts. _ 
HEARING EXAMINER HIER: When you say you couldn't afford to, 
are you speaking from merchandising or mechanical reasons or finance 


reasons? 
THE WITNESS: Financial reasons, sir. 


* * * * * 


Tr: 
(te 245) Washington, D. C. 


Tuesday, sanery 24, 1957 
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[Tr. 927] 
MILTON P. THOMAS 
resumed the stand and, having been previously duly sworn, was examined 
and testified as follows: 
* * * 
CROSS-EXAMINATION 
BY MR. DICKEY: 

Q. Mr. Thomas, have you brought with you the requested subpoenad — 

MR. HANSON (interposing): My name is Arthur B. Hanson, ad I am 
the Attorney for Safeway -- | 
MR, DICKEY: May he answer the question first? | 
HEARING EXAMINER HIER: I don't know what he is going to say, 

first. I have an idea he is going to move to quash the subpoena, or he 
wouldn't be in here otherwise. The quash would supercede any question- 
ing. | 
MR. HANSON: I have stated my name. I am attorney for Safeway 
Stores, Inc., in the Washington area. 
HEARING EXAMINER HIER: May I interrupt you just E moment? 

(Slight pause in the proceedings.) 

MR. HANSON: I am formally moving to quash the 
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subpoena which was issued to Mr. Thomas, an employee of Safeway Stores, 
on the basis that the subpoena is an improper subpoena in this case. 

HEARING EXAMINER HIER: Just a minute. Let me interrupt 
again. Mrs. Sweet, you will copy into this record, at this point, the sub- 
poena in question, which will be furnished you by Mr. Thomas, who has 
been formally served. (The Subpoena Duces Tecum reads as follows: 

"SUBPOENA DUCES TECUM 

“UNITED STATES OF AMERICA 

“FEDERAL TRADE COMMISSION 

"To Milton Thomas 

Safeway Stores, Inc., 
1845 4th Street, N.W. 
Washington, D. C. 

"You are hereby required to appear before Frank Hier a Trial 
Examiner of the Federal Trade Commission, at Room, Federal 
Trade Commission Building, 5th Street and Pennsylvania Avenue, 
N. W. in the City of Washington, D. C. on the 24th day of 
January, 1957, at 2-00 o’clock p.m. of that day, to testify in the 
case of FEDERAL TRADE COMMISSION v. GIANT FOOD SHOPPING 
CENTER, INC., D. 6459, at the instance of the Hearing Examiner. 
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(Subpoena duces tecum cont'd 
“and you are hereby required to bring with you and produce at 
said time and place the following books, papers, and documents: 
See attached SCHEDULE A 

Fail not at your peril. 
In testimony whereof, the under- 
signed, a Trial Examiner of the 
Federal Trade Commission, has 
hereunto set his hand and the said 
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Federal Trade Commission has 
caused its seal to be affixed at 
Washington, D. C., this 11 day of 
January, 1957. 

(Signed) Frank Hier, 
Trial Examiner." 

HEARING EXAMINER HIER: Go ahead. 

MR. GOODHOPE: Is that the entire subpoena, or just Schedule A? 

HEARING EXAMINER HIER: I want the entire subpoena. 

MR. GOODHOPE: That is what I want to make certain will be done. 

(The Schedule A is as follows: 
"1. All cooperative advertising contracts entered into by 
the Washington Division of SAFEWAY STORES, INC. 
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with suppliers during the years 1954 through 1956, including 
letter-contracts or memorandum-contracts. | 

2. All inter-office memoranda within the Washington 
Division of SAFEWAY STORES, INC. specifying any oral 
arrangements entered into for cooperative advertising with 
suppliers during the years 1954 through 1956. | 

8. All inter-office memoranda, letters, books, records, 
and any and all other documents relating to and concerned with 
cooperative advertising contracts of the Washington Division of 


SAFEWAY STORES, INC., of the Washington Division, whether 


or not such contracts were finally consummated. | 
4. All books, documents, or other papers, including 


but not limited to so-called "bulletins" relating to and concerned 
with cooperative advertising contracts entered into by the National 
Office of SAFEWAY STORES, INC. with suppliers during the years 
1954 through 1956, applicable to the Washington Division of Safeway 
Stores, Inc." | 
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MR. HANSON: Bi is our understanding that this subpoena is issued 
on the basis of questioning the credibility of Mr. Thomas’ testimony on 
two items to which he testified to. 
HEARING EXAMINER HIER: That is correct. 


[ Tr. 931] 

MR. HANSON: We would like to point out first that Safeway Stores, 
Inc. is not a party to this action. The only basis upon which Safeway em- 
ployees have appeared here has been under subpoena of the Federal Trade 
Commission to appear to testify on matters within their knowledge. 

Unless Mr. Dickey, the attorney for Giant, one of the parties charged 
or the party charged here, has some independent knowledge which would 
question anything that Mr. Thomas has testified to, we feel that the sub- 
poena is an improper one and not issued in accordance with law. 

We have, however, in an effort to be helpful, to the Examiner and 
to show that we have nothing that we are afraid to show to either the 
Commission or to the Examiner, brought down a copy of our Guide which 
was sent from California and received in the Washington Office, relative 
to aliowances and discounts. 

We don't believe that any competitor of ours is entitled to see that 
or to see any of the bulletins which are also covered in the subpoena, 
although we have brought down here some sample copies of bulletins. 

We have also brought down sample copies of the contracts — not 
samples but various contracts with inter-office communications which 
your subpoena calls for. 

We have no objection to you as a Hearing Examiner seeing these 
items. We have no objection if you feel it 
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proper to reading from those contracts into the record a statement 
relating to the proportionally equal offering which has been required 
of the supplier. 
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We object strenuously to any suppliers’ name being read into the 
record, or to any examination of these papers by one of our competitors. 
We would also like to point out that it is our understanding of the 
record of this case that at an earlier date there had been an attempt to 
bring into this record certain of the respondents’ contracts ane other 
memoranda, and that the respondent admitted the existence of ¢ertain 
types of contracts and admitted the existence of certain practices which 
may or may not be bad. We make no statement on that. And accordingly 
none of the specific papers were admitted into the record. 


Certainly if none of the respondents' office communications and 
business is the subject of this record, then a witness should not be re- 
quired to open up its files to the respondent in this case. | 

If we were a party to the case, that might be a different question. 
We are not a party to it, and therefore, Mr. Examiner, we neepectiuly 
request that this subpoena be quashed. 

However, we make the offer that we have already made tp you. 
We have these papers here, we are happy to have | 
| 
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you examine them. | 


We just, however, feel that this entire subpoena should be quashed, 
and definitely we should resist any effort to show the responde| 


our business records. 
HEARING EXAMINER HIER: Mr. Dickey, you have heard Mr. 
Hanson's offer. Does that satisfy you? | 
MR. DICKEY: No, your Honor, it does not satisfy me at all. 
HEARING EXAMINER HIER: Then you may make whatever state- 
ment you wish with reference to quashing the subpoena. | 
MR, DICKEY: All right. As your Honor knows, I think that Mr. 
Hanson inadvertently misstated one of the facts, and that is that he under- 
stood that the respondent was not required to furnish the papers relating 
to cooperative advertising contracts. Of course respondent has been 


required to do that. 
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Now, as far as this particular subpoena is concerned, I feel it is 
necessary in proper cross-examination of the Commission's witness to 
have the information called for in the subpoena, so that I may properly 
question the witness whose testimony, incidentally, has already been 
disputed and whose testimony has already been controvened, if I may 
use that word, by another witness from the same company on this very 
question, to a limited extent. 

I point out to you that on page 180 of the transcript, 


[ Tr. 934] 
the written transcript, on cross-examination, Mr. Thomas was asked — 
the witness present: 
"Question: Do you ever make charges for end displays ? 
“Answer: No, sir. 
"Question: Is there any manner in which the value of a 
dump display can be arrived at? 
"Answer: Not that I know of. 
"Question: Do you ever make any charge for dump 
displays ? 
"Answer: No, sir.” 
Now further, at page 211, Mr. Anderson is asked this: 
"Question: Do you know whether Safeway has ever 
charged for an end display from any supplier, has received 
any money for an end display from a supplier ? 
“Answer: Yes, we have.” 
Now under those circumstances I think that to go into the credibility 
of the witness and his knowledgeability in this field is perfectly proper. 
Hf I may, I would like to point out that we have been charged — that 
is, my client — Giant Food Shopping Center, Inc., has been charged with 
knowingly and inducing and receiving the payment of something of value 
to respondent 
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or respondent's benefit — I am skipping parts. Well, I will read it. I 
am reading Paragraph V of the complaint: | 
"In the course and conduct of its business in commerce, 
respondent has knowingly induced or received the payment or 
contracted for the payment of something of value to respondent 
or for respondent's benefit as compensation or in consideration 
for services and facilities furnished by or through respondent 
in connection with respondent's offering for sale or sale | of 
products sold to respondent by many of its suppliers, and 
which payments were not made available by such suppliers 
on proportionally equal terms to all other customers of such 
suppliers competing with respondent in the sale and woe uae 
tion of such suppliers’ products." 
Now one of the reasons for bringing the testimony of Mr, Thomas 
and Mr. Anderson before, your Honor, was to show that a competitor of 
ours wasn't doing the things we were charged with doing and therefore 


perhaps to infer or to draw the inference that we knew we were getting a 


disproportionate allowance on our Anniversary Sales and other special 


sales, 
And the witness has testified — both of these witnesses testified 

| 

that they have in their contracts a | 
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statement that this offer is made available on proportionally audi terms 
to everyone, to all competitors of theirs, and they have testified that if it 
isn't in the contract they don't sign it, that it isn't even considered. 

As a matter of fact, on cross-examination, however, they admitted 
— Mr. Thomas — that they don't check to see whether that stailement is 
true, don't check it at all. | 

I read from page 179 of the record, my cross-examination of Mr. 
Thomas: 
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“Question: Do you do anything other than that to make 
sure it is available on proportionately equal terms or just 
accept their word for it? 

“Answer: Accept their word. 

“Question: You don’t check it at all? 

“Answer: No. 

“Question: In other words, if a man came in and made an 
offer which you knew was ridiculous as long as it had that 
language in it it wouldn't bother you at all; is that correct ? 

"Answer: That is right.” 

BEARING EXAMINER HIER: I know. 

MR. DICKEY: So that without knowing the terms of the contract 
which have been offered to them, and without knowing the amounts of 
monies which they have received under 
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the contracts, there is no way for me to refute the inference that we 
are doing something that nobody else is doing and that we are doing it 
knowingly for that reason; and so I respectfully submit, your Honor, that 
without this type of evidence on which I can go thoroughly into the record 
— and I would like to say most respectfully that the two points only, I 
tried in the record to protect myself on that before — that this is an 
unusual charge that is made here. * oa 
* * * * * 

HEARING EXAMINER HIER: Mr. Dickey, this line of cross inquiry 
that you have pursued of not only this witness, Mr. Thomas, but his pred- 
ecessor, Mr. Balshaw — B-a-1-s-h-a-w — 
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is for the purpose I take it of showing what or that your competitors were 
doing more or less of the same thing; is that your purpose ? 


[ Tr. 943] 
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MR. DICKEY: That is only one purpose, your Honor. We are 
charged with "knowingly doing a disproportional allowance." I want to 
show that nobody in God's world could possibly know what competition 
is getting in this field and that there is no way of getting it. | 


* * * * x 


[ Tr. 941] 
HEARING EXAMINER HIER: Let me ask you a question, Mr. 
Goodhope. The complaint charges that practices set out therein is an 
unfair method of competition and an unfair act of practice in commerce. 
Will you tell me why you need testimony of this witness, the testi- 
mony he has already given, or the testimony of Mr. Balshaw for that 
matter, which in summary amounts to the statement that Safeway does 
not do what you charged Giant with doing? What difference does it make ? 
MR. GOODHOPE: The answer to that, your Honor, is that they are 
claiming all the way through here in cross-examination and bverything 
else, that "everybody is doing this;" that this is just a common practice 
the industry employs to go out and get the money from the suppliers. 
It isn't true. I have put in one example of one chain stbre who does 
not do it. 
* 


* * * * ! 
[ Tr. 942] | 
HEARING EXAMINER HIER: ! 
* * * * x 


This case is presently in an evidentiary posture of being on both 


feet, both of those aims seem to be in view. I do not think, and I will not 
unless the public interest more clearly requires it, require Safeway or 
any other competitor of Giant to divulge names of its suppliers and the 
amounts which they receive, the details of their contracts or anything 
else, any more than I would Giant if Giant were subpoenaed in here as 
an outside non-party. | 
I don't like to require any concern to give those | 


[ Tr. 944] 
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{ Tr. 944] 

details unless the public interest clearly requires it, and I don't think it 
is required in this case. What I think is the safest way to do this, to avoid 
the inevitable delay that occurs in appeal — no matter which way I rule in 
this case there will be an appeal to the Commission and a three or four 
months' delay — you may appeal anyway. But what I am going to do with- 
out any motions from either side is to strike from this record all of the 
testimony of the witness Thomas, and any part of the testimony of the wit- 
ness Balshaw which refers to Safeway's — 

MR. DICKEY: Your Honor — 

HEARING EXAMINER HIER: Just a minute. Give me a chance to 
finish. 

MR. DICKEY: Mr. Anderson testified on this, I believe, not Mr. 
Balshaw. 
HEARING EXAMINER HIER: These two cases get me balled up. 
The witness Anderson. In effect, any testimony from any employee or 
official of Safeway Stores, Inc. as to its policy in receiving, soliciting, or 
advertising promotional allowances or entering into contracts for that pur- 
pose. I don't see that it is necessary in this case. i has gotten the present 
situation into an apparently irreconcilable mess. 

I don't think there is any testimony which Mr. 

[ Tr. 945] 

Thomas gave which is necessary to this case at all. If there is, you may 
point it out to me. Ef it is on some other point it may or may not remain 
in the record. Necessarily, that action of striking the testimony of these 
two witnesses, Mr. Dickey, carries with it in effect a granting of the 
motion to quash the subpoena. Because with the testimony out, there is 
no point in the production of records. Now you gentlemen may both appeal. 
Suit yourselves. I think that is the best way out. 

MR. DICKEY: I don’t know if it is necessary, I will make the motion 
which your Honor has just granted. 

HEARING EXAMINER HIER: All right, the record may so show. 

* * * 


* * 


[Tr. 975] 
HEARING EXAMINER HIER: Is it your contention that a supplier 
can not have but one advertising allowance? Is it your contention that a 
supplier can not offer to his customers competitively engaged in the 


[Tr. 976] 
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re-sale of his products one advertising allowance or one plan or one 
scheme of proportionalization, or may there be more ? | 
MR, GOODHOPE: Well — 
HEARING EXAMINER HIER: I want to know what you claim the law 
forbids ? 
MR. GOODHOPE: You mean on the part of a supplier ? 
HEARING EXAMINER HIER: Yes. 
MR. GOODHOPE: It requests that whatever is offered is offered 
on proportionately equal terms. 
HEARING EXAMINER HIER: I know that, but you seem to be taking 
the position that because they had one, they can't have two, and Giant 
must have known because there was two that the latter one couldn't be 
proportionalized. 
MR. GOODHOPE: Certainly if they have two, and it is proportional 
in compliance with 2(d), of course there is nothing wrong with it. That 
is not the situation here. | 


[ Tr. 976] 
HEARING EXAMINER HIER: But what I am trying to find out from 


you is how did Giant know, what evidence or implication is there in this 
record that Giant knew or should have known that this anniversary sale 
allowance which Crosse and Blackwell gave them and which is in addition 
to Crosse and Blackwell's regular proportionalized business, could not 
have been or was not proportionalized. | 
MR, GOODHOPE: Well, because they had signed a contract with 
Crosse and Blackwell. 


HE ARING EXAMINER HIER: Well, certainly — 
MR. GOODHOPE: Which was offered by Crosse and Blackwell. 
They knew what Crosse and Blackwell's offer was, they knew what Crosse 
and Blackwell had offered them. | 
HEARING EXAMINER HIER: That was Crosse and Blackwell's offer 
1, offer number 1. | 
MR. GOODHOPE: Yes. | 
HEARING EXAMINER HIER: All right. I see nothing in the law to 
prevent Crosse and Blackwell having advertising plan number 2 providing 
they proportionalize it. | 
MR. GOODHOPE: I don't either, but that isn't the situation here. 
This is Giant's plan. 


[ Tr. 976} 
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HEARING EXAMINER HIER: The contract is between the same 
parties, regardless of who solicited or induced it. You have two pay- 
ments from Crosse and Blackwell to Giant, two annual summation pay- 
ments. 

[ Tr. 977] 

MR. GOODHOPE: At least two. 

HEARING EXAMINER HIER: All right. Now then, what is there in 
this record, or what can I rely on as an inference that the second payment, 
which is this anniversary sale payment, was known to Giant not to have 
been proportionalized by Crosse and Blackwell among all of its customers 
competitively engaged with Giant in the re-sale of its products ? 

MR. GOODHOPE: Because Giant knew what Crosse and Blackwell 
was offering in the trade and that is established. 

HEARING EXAMINER HIER: On plan 1, yes. 

MR. GOODHOPE: But plan 2 was never offered by Crosse and 
Blackwell. 

HEARING EXAMINER HIER: Does Giant know that ? 

MR. GOODHOPE: Of course they know that. 

HEARING EXAMINER HIER: Tell me how. 

MR. GOODHOPE: They wrote the letters, they induced the payment. 

HEARING EXAMINER HIER: Now the inducement — 

MR. GOODHOPE: (Interposing) Crosse and Blackwell never made 
an offer to participate in the anniversary sale. 

HEARING EXAMINER HIER: You seem to be predicating an impos- 
sibility of proportionalization on who moves first or who solicits what and 
that doesn’t follow, in my mind. 

MR. GOODHOPE: Not necessarily, no. But certainly there is no 
basis upon which Crosse and Blackwell could have 


[ Tr. 978] 
proportionalized this contract, that it entered into with Giant. 
HEARING EXAMINER HIER: That is a new one on me. 


* * * * * 


[Tr. 1212) 


July 13, 1959 
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[ Tr. 1116} 
MR, DICKEY: Counsel for the respondent rests, your Honor. The 


respondent wishes to introduce no evidence. 
* * * * * 


January 30, 1961 


[ Tr. 1210] 

THE BAILIFF: The Honorable Commissioners of the Federal 

Trade Commission. The Commission is now in session. 

CHAIRMAN KINTNER: We have for argument today the matter of 
Docket 6459, Giant Food Shopping Center, Inc. 

* * * * * 
CHAIRMAN KINTNER: Mr. Dickey, you may proceed. 
ORAL ARGUMENT OF RAYMOND R. DICKEY 
ON BEHALF OF THE RESPONDENTS 


* * * 


[ Tr. 1211] 
Inasmuch as the Commission has ruled in the Grand Union case 
that Section 5 of the Federal Trade Commission Act does prescribe the 
commission of allowances which are unlawful in Section 2(d) of the 
Robinson- Patman Act and that these two Acts are not mutually exclusive. 


[Tr. 1212] 
I will in brevity rest my argument on that statement made in the 
brief which was filed prior to the Grand Union decision of the Commission. 
I see no reason to belabor a point before this Commission which the Com- 
mission has already ruled upon. However, I wish to preserve that point, 
of course, for any subsequent appeal. 
CHAIRMAN KINTNER: Do you have any grounds not dirged in the 
Grand Union case ? 
MR. DICKEY: I would say substantially, Mr. Chairman, we do 


not have any grounds that were not argued and urged in the Grand Union case. 
* * * * * 


(Tr. 1216] 
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[ Tr. 1216] 

CHAIRMAN KINTNER: Mr. Dickey, having had notice from some 
of your suppliers that in the opinion of their counsel these circumstances 
might constitute violation of the Robinson-Patman Act, did you not in- 
quire of the suppliers who had agreed to participate whether they were 
making a proportionately equal offer to other customers ? 

MR. DICKEY: No, we did not, your Honor, and the reason for that 
is, and there is evidence in this record, I won't say replete, because I 
Gid not beg the question throughout my cross-examination, but there is 
ample evidence in the record that there was no way of our knowing what 
the supplier might be doing who did not participate with anybody else, nor 


did any supplier have any idea as to what any others were doing. 
= * * * * 


[ Tr. 1217] 
In addition, Mr. Gaines of the Colgate-Palmolive Peet Company, 
when asked a question, he said that we cannot proportionalize this. I 
asked him a question on cross-examination, do you know whether any of 
your competitors or other suppliers in this field could proportionalize it? 
He said, I have no idea. 


* * 


[Tr. 1219] 

COMMISSIONER KERN: Mr. Dickey, if I may interrupt, I notice 
that the Examiner found that numerous letters came back to Giant which 
stated they could not proportionalize with other buyers and that to enter 
into this special contract would be a violation of the Robinson-Patman Act. 

Don’t you think that gave you some sort of notice ? 

MR. DICKEY: No, Commissioner Kern, the reason I don't think it 
did, I think it gave us a notice as to that particular supplier, and in that 
case we did not enter into any arrangement with him, but I don't say that 
therefore no supplier could do so. 


* * * 


| 
222-A fete dzze | 
| 


[Tr. 1221] | 

COMMISSIONER ANDERSON: Mr. Dickey, don't you have kind of 
a combination here of the expertise of the business knowledge of the 
respondent plus his own business acumen, plus the statements from 
many suppliers that they thought that this could not be proportionalized ? 
Didn't all of those combine to make it apparent to the respondent that 
here was a hot situation that would lead to trouble ? ? 

MR. DICKEY: Conceivably that is correct, Commissioner Ander - 
son, but I would like to say this, that we knew, and there is evidence in 
this record, that a number of our competitors — as a matter of fact, the 


evidence in this record is that one of the largest competitors in this area, 
and in the country, Food Fair Stores, had been doing this and that our 


contract was patterned after theirs, so we knew they were doing it with 


Food Fair, we knew they were doing it with D.G.S., I believe there are 
others in there, American Stores. ! 


Under those circumstances, knowing they are doing it with large 


competitors, I think we have a right to believe 


[ Tr. 1222] 
that those who did participate in our anniversary sale were Spallany. 
offering it to others, andI would go further and say that the evidence 

in this record, and that is all that is before you gentlemen, the evidence 
in this record is that a number of the suppliers on cross- ~examination 
testified that, yes, they thought perhaps it could be proportionalized if 
they wished to work it out in that fashion and we have cited those in the 
brief — some of these instances. Therefore, to say, Yes, we were on 
notice, I think we were on notice as to those who refused and just as in 
the Grand Union case you said, these people were bludgeoned into enter- 
ing even though they did not want to, I don't think that exists in this case 


in any manner, shape or form. | 


* * 
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191TH ANNIVERSARY SALE * —_—_—_——— 
psTAUG 71956 YaTRESS. 
CONTRACT OF PARTIC!PATION ACE REPORTING|CO., Official Reporter 


py LLA@NICK 


WE THE UNDERSIGNED HEREBY AGREE TO PARTICIPATE IN THE 19TH Ant VERSARY 
SALE OF THE GIANT Food: DEPARTMENT STORES IN ACCORDANCE WITH PROVISIONS as 
ENUMERATED BELOWS : | 


1. THIS AGREEMENT 1S FOR THE TWO WEEKS PERIOD OF APRIL 18, 1955 
THROUGH AND INCLUDING APRit 30, .1955- 

2. THE NUMBER STORES COVERED BY THIS PROMOTION tS TW nTY-E1 CHT. 
THE AVERAGE WEEKLY STORE TRAFFIC 1S IN EXCESS OF 8,000. 
CUSTOMERS PER STORES (HIGHEST CHALNWiDE AVERAGE IN METROPOLITAN 
AREA OF DISTRICT OF COLUNBIA) CHAINWIOE WEEKLY STORE TRAFFIC 
IN EXCESS OF -235,000~ z , \ | 
Giant Foon DEPARTMENT STORES AGREE TO PROVIDE THE FOLLOWING? 


A. ADVERTESEMENT OF AT LEAST ONE OF YOUR PRODUCTS IN| TWO 
NEWSPAPERS DURING ANNIVERSARY SALE~ [ey 

B. SUPERVISORY MERCHANDISING SERVICES TO ASSURE PROM|LNEMT 
DISPLAY OF PARTICIPATING MANUFACTURER'S PRODUCTS. 

C.. REQUEST FOR ORDERS FOR YOUR PRODUCT FROM ALL STORES TO 
SUPPORT THIS PROMOTION. ae | 

oO. SPECIAL PEP-UP BULLETINS TO ALL STORE AND DEPARTMENT 
MANAGERS ENUMERATING THE MERITS OF YOUR PRODUCTS TO 
INSURE PROPER ORDERING AND PROMOTION’ | 

E. TELEVISION SPOT ANNOUNCEMENTS EACH DAY OURING THE ENTIRE 
PERIOD OF THIS PRONOT:ON ANNOUNCING GIANT'S 19TH ANNIVERSARY 
SALEo : . ‘ f 


MANUFACTURER AGREES3 a? 
A. (IN CONSIDERATION OF THE ABOVE FEATURES AND SERVICES TO PAY 
’ Grant Foon DePARTNENT STORES UPON RECEIPT OF INVOICE WITH 
SUPPORTING PROOF OF PERFORMANCE THE SUM OF $100. | 


I 


-§S FURTHER AGREED? 


| 
AN ANNIVERSARY PARTICIPATION CONTRACT 1S OFFERED [TO ANY AND 
ALL MANUFACTURERS WHOSE PRODUCTS ARE SOLD BY GIANT Fooo 
DePARTMENT STORES, INC. aE: | 
THIS CONTRACT DOES NOT ALTER OR REPLACE CURRENTLY EXISTING 
ADVERTISING OR MERCHANDISING AGREEMENTS BETWEEN GIANT Fooo 
DEPARTMENT STORES AND PARTICIPATING MANUFACTURERS « 
MANUFACTURER MAY SUBMIT COPY TO BE CONTAINED IN ANNIVERSARY 
AOS, BUT THE RIGHT TO REVISE SAIO COPY TO CONFORM WITH OVER 
ALL THEME ANO NEWSPAPER LAYOUT IS RESERVED TO Giant Fooo 
DEPARTMENT STORES. | 


| 
| 


Accepteos: — Giant Fooo DePaRTMENT Stores, INC. AcceptTeos 


Aiea ¢ Vent to, 
ONPANY Name 
se Je ; 


Vt Se 


AUTHORIZING EXECUTIVE 


| > a 
5 39 


ATE 


GIANT FOOD DEPARTMENT STORES 
th ANNIVERSARY SALE 


1 
ca one PARTICIPATION. 1 TRADE COMMISSION 
: Brckst SZ con, Cospission Exhibit Ma. 
We THE UNDERSIGNED NERESY AGREE TO PARTICIPATE IN THE’SSTY ANNIVERSARY SALE 
of-tue Giant Food DEPARTMENT STORES IN ACCORDANCE WITH PROVISIONS AS ENUMER= 
ATES SELOWS : F 


1. Tats AGREEMENT 1S FOR THE TWO WEEK PERIOD OF Aprit 18, 1955 
THROUGH AND INCLUDING APRIL 30, 1955- 


2. Tne NUMBER OF STORES COVERED BY THIS PROMOTION tS TWENTY-EIGHT. 
Tue AVERAGE WEEKLY STORE TRAFFIC IS ¢R excess of 8,000 cuSTOMERS 
PER STORE (HIGHEST CHAINWIDE AVERAGE IN METROPOLITAN AREA OF 
District oF CovumB1a), CHAINWIDE WEEKLY STORE TRAFFIC IN EXCESS 
oF 235,000. 
Giant Fooo DEPARTMENT STORES AGREE TO PROVIDE THE FOLLOWINGS 
A. Two FEATURE NEWSPAPER ADVERTISEMENTS OF Th LINES EACH OURING 

EACH OF THE TWO WEEXS OF THIS PROMOTION~- (A TOTAL OF 56 Lines) 


B. SuPerviSORY MERCHANDISING SERVICES TO ASSURE PROMINENT 
DISPLAY OF PARTICIPATING MANUFACTURERS PRODUCTS~ 


Cw REQUEST FOR ORDERS FOR YOUR PRODUCT FROM ALL STORES TO SUPPORT 
IHtS PROMOTION. 


D. SPeciaL PEP-UP BULLETINS TO ALL STORE AND DEPARTMENT MANAGERS 
ERUMERATING THE MERITS OF YOUR PRODUCTS TO INSURE PROPER ORDER 
IMG ANO PROMOTS ON~ ¥ 


E. TereviSi0m SPOT ANNOUNCEMENTS EACH DAY DURING THE ENTIRE 
PERIOD OF THIS PROMOTION ANNOUNCING GIANT'S 19TH ANNIVERSARY 
Satte s 


MANUFACTURER AGREES: , 


A. im COMSIDERATIOM OF THE ABOVE FEATURES AND SERVICES TO PAY 
Giamt Foon Departuent STORES UPON RECEIPT OF INVOICE WITH 
SUPPORTING PROOF OF PERFORMANCE THE SUM OF $250. 


IT 1S FURTHER AGREEDS 
Ae AM ANMESVERSARY PARTICIPATION CONTRACT 1S OFFERED TO ANY AND ALL 


MANUFACTURERS WHOSE PRODUCTS ARE SOLD BY Giant Food DEPARTMENT 
Stores, ince 


B. THiS CONTRACT DOES NOT ALTER OR REPLACE CURRENTLY EXISTING ADVER- 
_TESING OR MERCHANDISING AGREEMENTS SETWEEN Giant Food DEPARTMENT 
STORES AND PARTICIPATING MANUFACTURERS 


C. MANUFACTURER MAY SUBMIT COPY TO BE CONTAINED IN ANNIVERSARY AD, 
BUT THE RIGHT TO REVISE SA:0 COPY TO CONFORM WITH OVERALL THEME 
AMD: REWSPAPER LAYOUT IS RESERVED 70 Giant Fooo DEPARTMENT STORES~ 
tr = a : 
AccepTecs Sree Eee Department STORES, Inc. AccePpTeo: 
Br: - Cre - ces Eee a Jos. Martinson & Co., Inc. 
Company NAME 


i 


Date: __ ee Alar7 J ema 
, cd A 
; UTHORIZING EXECUTIVE , 


“Fy ath (E19 SS 


ATE 
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FEDERAL TRADE COSMISSION 
Becket 16:4, sie Eshbd te _.--22& 
GIANT FUGO DEPARTMENT STORES 


19TH ANNIVERSARY SALE 
CONTRACT OF PARTICIPATION 


WE THE UNDERSIGNED HEREBY AGREE TO PART: CiPATE In THE 19TH Ammiversary SALE OF 
tHE GIANT Fooo DepARTMENT STORES IN ACCORDANCE WITH PROVISION AS ENUMERATED 


yi ow: | 
| 

1. THIS AGREEMENT 1S FOR THE TWO WEEK PERIOD OF APRIL 18, 1955 tTHRoucH 

AND INCLUDING APRIL 30, 1955- 

2. THE NUMBER OF STORES COVERED BY THIS PROMOTION IS TWENTYTELGKT » 

THE AVERAGE WEEKLY STORE TRAFFIC 1S IN EXCESS OF 8. STOWERS 

PER STORE (HIGHEST CHAINWIDE AVERAGE IN METROPOLITAN AREA OF 
District OF COLUMBIA), CHAINWIDE WEEKLY STORE TRAFFIC iM) EXCESS 
oF 235,000. 


Grant Fooo DEPARTMENT STORES AGREE TO PROVIDE THE FOLLOWINGS 


A. Two FEATURE NEWSPAPER AOVERTISEMENTS OF 28 LINES EACH DURING 
EACH OF THE TWO WEEKS OF THIS PROWOTION~ (A rotat of 112 times) 


B. Supervisory MERCHANDISING SERVICES TO ASSURE PROMINENT DISPLAY 
OF PARTICIPATING MANUFACTURERS PRODUCTS~ 


i 
C. REQUEST FOR ORDERS FOR YOUR PRODUCT FROM ALL STORES ro SuPPORT 


THIS PROMOTIONS = 


D. SPECIAL PEP-UP BULLETINS TO ALL STORE AND DEPARTMENT| MANAGERS 
ENUMERATING THE MERITS OF YOUR PRODUCT TO INSURE PROPER ORDER- 
ING AND PROMOTION. ; 

E. TELEVISION SPOT. ANNOUNCEMENTS EACH DAY DURING THE ENTIRE PERIOD 
OF THIS PROMOTION ANNOUNCING GIANT®S 19TH ANNIVERSARY SALE} 

Fe ExTRA CHAIN WIDE ORDERS FOR DROP SHIPMENTS OF YOUR PRODUCTS TO 
SUPPLEMENT NORMAL DISPLAYS ol 

G. FEATURE DISPLAY SIGNS. FOR USE ON SUPPLEMENTAL DISPLAYS OF YOUR 

. PRODUCTS. 
MANUFACTURER: AGREES. 2 : 
A. IN CONSIDERATION OF THE ABOVE FEATURES AND SERVICES |TO PAY GIANT 


Foon DEPARTMENT STORES UPON RECE.>T.OF INVOICE WITH SUPPORTING 
PROOF OF PERFORMANCE THE SUM OF $500. 


Iv 1S FURTHER AGREEDS 


A. AN ANNIVERSARY PARTICIPATION CONTRACT 15S OFFERED TO |ANY ANO ALL 
MANUFACTURERS WHOSE PRODUCTS ARE SOLD BY Giant Fooo (DEPARTMENT 
Stores, INC. | 
“THIS CONTRACT DOES NOT ALTER OR REPLACE CURRENTLY EXISTING AD- 
VERTISING OR MERCHANDISING AGREEMENTS BETWEEN Giant |Fooo DEPARTMENT 
STORES AND PARTICIPATING MANUFACTURER} 

MANUFACTURER MAY SUBMIT COPY TO BE CONTAINED IN ‘ANNIVERSARY AOS, 
BUT THE RIGHT TO REV:SE SAIO COPY TO CONFORM WITH OVERALL THEME 
ANDO NEWSPAPER LAYOUT 1S RESERVED TO Giant. Foon DEPARTMENT STORES. 


7). / 


wt ee 


Accepteo: Grant Food DEPARTMENT Strores, INC. ye 
KS 2 


: Dares 


ors TRADE Semeiy is 
Oecke! istion Exhiba Be. = 
GIANT FULD DEPARTMENT STORES - — 
19TH ANNIVERSARY SALE 
CONTRACT OF PARTICIPATION 


WE THE UNDERSIGNED NERESY AGREE TO PARTIC:PATE IN THE 19TH ANNIVERSARY SALE 
or tue Giant Foon DePaRTMENT STORES IN ACCORDANCE WITH PROVISION AS ENUMERATED 
BELOW: 


1. Teas AGREEMENT iS FOR THE TWO WEEK PERIOD OF APRIL 18, 1955 
THROUGH AND INCLUDING APR:L 30, 1955- 


2. Tee NUMBER OF STORES COVERED BY THIS PROMOTION IS TWENTY~EIGHT~ 
THE AVERAGE WEEKLY STORE TRAFFiC IS iN EXCESS OF 8,000 customers 
PER STORE (HIGHEST CHAINW:DE AVERASE !N METROPOLITAN AREA OF 
District oF Cotums:A). CHAINWIDE WEEKLY STORE TRAFFIC IN EXCESS 
ofr 235,000. 


Grant Fooo DEPARTMENT STORES AGREE TO PROVIDE THE FOLLOWING? 


A. Two FEATURE NEWSPAPER ADVERT!SEMENTS OF 42 LINES EACH DURING ~~ 
EACH OF THE TWO WEEKS OF THIS PROMOTION. (A ToTAL oF 168 LINES) 


B. SUPERVISORY MERCHANDISING SERVICES TO ASSURE PROMINENT DISPLAY 
OF PARTICIPATING MANUFACTURERS PRODUCTSe 


REQUEST FOR ORDERS FOR YOUR PRODUCT FROM ALL STORES TO SUPPORT 
THIS PROMOTION. 


TELEVISION SPOT ANNOUNCEMENTS EACH DAY DURING THE ENTIRE PERIOD 
OF THIS PROMOTION ANNOUNCING GIANT'S 19TH ANNIVERSARY SALE 


EXTRA CHAIN WISE ORDERS FOR CROP SHIPMENTS OF YOUR PrROOUCTS TO 
SUPPLEMENT NORMAL DISPLAYS~ 


FEATURE OISPLAY SIGNS FOR SE ON SUPPLEMENTAL DISPLAY OF- YOUR 
PRODUCTS « : 


FEATURE MASS DISPLAY OF YOUR PRODUCT DURING ENTIRE PERIOD OF 
PROMOTION. : ; : 


MANUFACTURER AGREES? 


Ac Im CONS:DERATEON OF THE ABOVE FEATURES AND SERVICES TO PAY GIANT 
Fooo DrPaRTMENT STORES UPON RECESPT OF INVOICE WITH SUPPORTING 
PROOF OF PERFORMANCE THE Sum OF $750- 


IT tS FURTHER AGREED: 


Ae AN AMNIVESSARY PARTICIPATION CONTRACT IS OFFERED TO ANY AND ALL 
MANUFACTURERS WHOSE PRCCUCTS ARE SOLO BY GIANT Fooo DEPARTMENT 
Stores, inc. 


B. THIS CONTRACT DOES NOT ALTER OR REPLACE CURRENTLY EXISTING AD@ 
VERTISING OR MEPCHAND:S:NG AGREEMENTS BETWEEN GIANT Food 
DEPARTMENT STORES AND FARTICZPATING MANUFACTURERS © 


C. MANUFACTURER MAY SUBM:T COPY 70 BE CONTAINED IN ANNIVERSARY AOS, 


BuT THE RIGHT 7O REVISE SAID COPY TO CONFORM WITH OVERALL THEME 
AND NEWSPAPER LATOUT :S RESERVED TO Giant Foon DEPARTMENT STORES. 


cere: Grant Foon Department STORES, INT. ACCEPTED? ae a 
By: Chi ger Kt fi) UY), pba 


UTHORIZING EXECUTIY 
44/4.°7 
AGL s 
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FEDERAL TRADE COMMISSION - 
GIANT FOOO DEPARTMENT STORES 


191 ANNIVERSARY SALE 
CONTRACT OF PARTICIPATION 


WE THE UNOERSIGNES HERESY AGREE TO PARTICIPATE IN THE 19TH ANNIVERSARY 
“ace of tne Giant Fooo Department STORES IN ACCORDANCE WITH PROVISIONS 
S EMUMERATED BELOWS 


1. Tris aAGREENERT 1S FOR THE TwO weex PERIOD oF ApRit 18, 1955 
THROUGH AKO tNCLUOING ApRit 30, 1955- 


2. THe NUMBER OF STORES COVERED BY THIS PROMOTION 1S TWENTY-EIGHT 
TRE AVERAGE WEEKLY STORE TRAFFIC tS IN EXCESS OF 8,000 cusToOMERS 
PER STORE {HIGHEST CHAINWIDE AVERAGE IN METROPOLITAN AREA OF 
District oF Covumaia), CHAINWICE WEEKLY STORE TRAFFIC IN EXCESS 
oF 235,000. 
Grant Foor OreartMent STORES AGREE TO PROVIDE THE FOLLOWING: 


A. Two FEATURE NEWSPAPER ADVERTISEMENTS OF 56 LINES EACH OURING 
EACH OF THE TWO WEEKS OF THIS PROMOTION. (A ToTaL oF 224 Lines) 


SUPERVISORY MERCHANDISING SERVICES TO ASSURE ‘PROMINENT OISPLAY 
OF PARTSCESPATING MANUFACTURERS PROOUCTSe 


REQuEST FOR OROERS FOR YOUR PRODUCT FROM ALL STORES TO SUPPORT 
THIS PROMOTION. 


SPECIAL PEP-UP BULLETINS TO ALL STORES AND DEPARTMENT MANAGERS 
EMUMERATING THE MERITS OF YOUR PROOUCTS TO INSURE PROPER 
ORDERING AMO PROMOTION. 


TELEVISION SPOT ANNOUNCEMENTS EACH DAY OURING THE ENTIRE 
PERIOD OF THIS PROMOTION ANNOUNCING GIANT'S 19TH ANNIVERSARY 
Sate. 


EXTRA CHAIMWIDE OROERS FOR DROP SHIPMENTS OF YOUR PRODUCTS 
TO SUPPLEMENT MORMAL OISPLAYS. 


FEATURE MASS OISPLAY OF YOUR PROOUCT OURING ENTIRE PERIOO 
OF PROMOTION. 


FEATURE OLSPLAY SIGNS FOR USE ON SUPPLEMENTAL OISPLAYS OF 
YOUR PRODUCT. 


WimdOw DISPLAY SIGNS ANNOUNCING YOUR PRODUCT AS A FEATURED 
AMMIVERSARY SPECIALe 


MANUFACTURER AGREES: 


Aw IM COMSIOERATION OF THE ABOVE FEATURES AND SERVICES TO PAY 
Giamt Fooo Ocpartment STORES UPON RECEIPT OF INVOICE WITH 
SUPPORTING PROOF OF PERFORMANCE THE Sum oF $1000. 


3S FURTHER AGREEOS 


AM AMMIVERSARY PARTICIPATION CONTRACT 1S OFFEREO TO ANY ANDO 
ALL MANUFACTURERS WHOSE PRODUCTS ARC SOLO BY GiANT Fooo De- 
PARTMENT STORES, INC. 


THIS COMTRACT OOES MOT ALTER OR REPLACE CURRENTLY CXISTING 
ADVERTISING OR MERCHANDISING AGRECMENTS BETWEEN GIANT FOOO 
OcPartTucuy STORES AND PARTICIPATING MANUFACTURERS 


MANUFACTURER WAY SUBMIT COPY TO BE CONTAINED IN “ANNIVERSARY 
AOS, BUT THE RIGHT TO REVISE SAID COPY TO CONFORM WITH 
OVERALL THEME AND NEWSPAPER LAYOUT 1S RESERVED TO GiANT Fo0O 
Ocpartment STORES. 


ACCEPTED: i Fooo Ocrartment STORES, INCe AcccrrTcos 


2 ops | Perens Cee J Pertar dt op, soe, 6 
sa A ra, ? 


COMPANY 


Dates Hrfs ; Bg aeeletah 
AUTHORIZING EXECUTIVE 


349 Sw 


Oate 
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FEPERAL TRADE COMMISSION 
tee O45 qc est 49 
IN THE MATTER or O/ANT | FOOD _ 
DATAUG....7. 1956S ——————— 


: ACE LiPORTING CO., Official Reporter 
IN RESPONSE TO-ITEM 6 wy IOI C te 


In response to Item 6 the following ads which were run in 
conjuction with Giant's 1955 Nineteenth Anniversary Sale 
are herewith submitted: 


April 
April 
April 
April 
April 20 
April 
April 20, 
April 
April 
April 
April 
April 
April 
April 
April 2 
April 
April 
April 
April 
April 
April 
April 
April 
April 
April 
april 
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TREDAY APR 18 1855 


Zena Sees 


TENDER 
MILK-FED WHITE 


‘Sits SPr2h9 —— 
Si 44 «4559 eaancs ‘juice? 


WED & . 2 com | MITE | 
"Qs aaaesest Siesta = 2 = 3 
"tosis HOPITTES 


Cod 


Ls 2 5 255: 


| [1393] 


ava = 


t ET b ealedrati=5 on 
ree f an ING a 


BFR = 


i er yo 


' TOILET TISSUE. ee 


=59. 


we 4 29 ORANGE J auicE a» 35° 
Avccages 2 2.9, ser 

naa aes 

STR aWBERRY 


[1895] 


Becaase of you... your GIANT is colebrating its 


i uP 23 ; 
= \ 1S ry 
a Hei 
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oh beasak BIG birthday SAVINGS! | 
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Y APR 20 1985 mentee meme ma tet 
Bocaate of ea (aaa, your GIANT fs ealebatig ite 2: ib Se ee ee 
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PREM om MEAT = 35°} cola: 
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“MECKMAN’S” Kakumber 


“COP E CAT"—It's Al Fish 


CAT FOOD 
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= POASTERS + PACKERS © WHOLESALERS CF COFFEE AND TEA o 


JOHN H. WILKINS CO. INC. 


525-37 RHODE ISLAND AVENUE, N. E 
~~ meres asec ores WASHINGTON. 2, 0. © 
mat amen ca mranenn> reece es DUpont 0123 


Net lk Corrae coneeamen 


CABLE ADORESS “WILKINS™ 


Sec. 3,195h. 


= eczice withic your regular weexly ad | 


the overtng Star and the Frida: mom- 
2 2c e r2ld for the period, January, 


We #2502: 


to seneczle tris for every weer, nor 
will lesve the schedule flexible to 
we Eo wast 


en about a Mfty-filtr cacis ocuh the regul-r *ype coffee, such 2s ore 
mount yec.um cans,arc the Viikics énstant procicts. 


ixving the perioc of ate civertising we eocld like to have you schecule 


Fepmect stall te ace ns ecompeny on a naticnal line rate, tpcn receipt 
of cesterers irvoice ext crcot of advertising. Payment for this service is 
a separate transacticm=: so please do xot cecict sums due for advertisirg 
fro= cur invoice for rercuaréise. . 


3 £ 


rorticnztely equal tesis i: é: 


our products, es elt 
© our representative, 2~ 


we wamnaune soe bevve 


r ras 
0 esate 
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INTERNATIONAL SALT ComMPANY 
ImCORPORATED 


Scranton, Pa. 
6459 


March 19, 195% 
FEDERAL TRADE COMSISSION_ 


Di ge tet. J 
Mc. G. Barnett, Merchandising Comittee DOCKET “>. rarer mal ee 75 
Giant Food Department Stores In THE MaTTER OF _OLBM SL FY 
P. 0. Box 160% p~AUG._7-1956. waTNess_ 
Washington 13, D. C. ACE REFUKTING CO), Official Reporter 
: By S20NICR 
Dear Mr. Barnett: 


It was nice of you to write and invite us to help 


celebrate your Eighteenth Anniversary by participating in the 
advertising that you have planned to the extent af $250.00. 


I am very sorry to say that we can not take pert, 
but unfortunately the Federal Trade Commission is critical of 
our cooperative advertising purchases, and under advice from 
our attorneys, we are not permitted to engage in cooperative 
advertising programs. 


We wish you the best of luck in the special pranction 
and always. 


DPY AVAILABLE | 


Pactomy & LasQmatomes TergPwome: RANCOLPS ESOS 
WRAA PARK LIMOS w Came Acoacss : Ova ninus’ Cncaso 


THe WANDER COMPANY 


3EO WORTH: EICHNGAN AVENUE 


pen clas FEDERAL TRACE COM* a 
CHISA SCCKT = PS yeomecht EXIBIT #2, 


+ GIBUT Foen 


IN TME MATTER O! 


Barch 2h, 255. DaTEAUG 7. 1955ereess ———_————— 


2 ACE EESORTING CO., Official Reporter 
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Stent Tess Sept 
P.Ce Fox 28o% 
‘“astingten 13 


atterticn: 


feo rear Herc Lth letter covering 
2 vill Ser ~ celetrs SA 


an *2is rresctt 


e Cc uct heve = cecperative cc riising allewmce with 
axy cf or eceewts ané it §s cur iegal tepertrent's 
Ge len thet we uerld Le In vicleticn cf the Robinsczr= 
Pet add ct were we Fee in encezticn in your case. 

re citernctive other than to 


vuitton  pertictrate with 
,svsiten: UW festicircte with 


> Chg cre 
Ee we SCA: 


INTERNATIONAL SaLtT COMPANY 
MCOMPORATED 
FEDERAL TRADE COMMISSI 
BeeKET C455. ExBiT |B. 
IN THE MATTER OF GAT rece 

CC AUG—Z 4956 WITHESS. _—_— 
ACE RLFURTING €0., Officiel Reporter 
py L29N7 EC 


March 30, 1955 


Scraxton, Pa. 


Mr. G, Barnett 

Giant Food Department Stores 
P. 0. Box 180% 

Washington 13, D. C. 


Dear Mr. Barnett: 


Mr. Eison K. Green asked me to write ani to thank you 
for your note inviting us to participate in the great promotion 
you ere staging in connection with Giant's 19th year sale, "Better 
Food for Better Living.” : 


Unfortunately the Federal Trade Cocmission is critical 
of our cooperative advertising purchases and under advice of our 
attorneys we are not permitted to engage in cooperative advertising 
programs . 


Under the circuzstance we cannot accept your invitation 
and regret that we are unable to join you. 


At the same time we wish to thank you for thinking of 
us ani to wish you all kinds of success. 


Frraed Atsaht AME & 
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American Chicle Company 
yo-ye THOMSON AVENUE—LONG LAND CITY 2. N.Y. 


FEDERAL TRANE COMMISSION 
DOCKET S45G— EXIST RI. 


Merch 29, 1955 pxTAUG. ..7-1956 


gees : 
S Ruy 


Sastinste: 23, 
Deer Mr. Abel: 


Meng thacis for advising us e>cxt your plens for a 19th 
Acriversezy Sele ‘= 222 your stores and we Lave noted your 
verious propesitiors for ecoperative advertising. 


Ox resitics cn cocperetive 2o7 s-ising is still the sare as 
= We are unable to get 
legal sLecres:ss 

recters cf the trede ori=ct: 
eivertising allevence stich ‘s eveilable to all cn a pro- 
serticnete2y equa? tesis--e 1a 2obinson-Patman Act. 


<2¥stare (cs, “bere mey te cther veys in which ve take 
your Acueiversery Sele by steging chewing or preaeticns 
S Stores. fecer@ingls, ve are esk’ng ow Division 
Mesecer, Kee es. C. Morphy, to see you fn crter to WC: 


Se epprectete the yeer-roar support you give cur products 
fs jour stemes ext it 1s 2 pleesce to serve you. 


Very truly yars, 
PESSICAN CEICLE COPALY 
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ATLANTIS SALES CORPORATION 


ONE MUSTARD STREET ROCHESTER 9, NEW YORK 


Verch a, 1955 
Dictated 3/18 | 


Mr. G. Barnett FEDERAL TRADE COMMISSION, 
Gient Food bepartment Stores DOCKET rig. 4. od 
cae cho ae Cc : IN THE MATTER pees. PNT FOOD —— 
Washington 13, D. C. Minas i 


ACE ZEPORTING CO., Official Reporter 


By NONICA 


Thenx you for your yecent pertfolio and letter, acqueinting us 
- with Giert food's forthcoming 19th ennivereery eele. we can't | 
help but egree with you thet this would be en excellent nerchandteing 


vehicle for our products. 


| Deer Mr. Bernett: 


\ However, Hr. Barnett, each yeer Atlentis receives scores of similar 
1 invitatione to perticipate in verioue chein nerchendieing events 
‘end, frenkly, it would. not be finencielly possible for us to 
perticipate in ell of these. ether then aiding some and neglecting 
others, it hes teen our policy, Mr. Bernett, to devote ell eveilable | 
edvertising fuads to our large netionsl edvertising cenpeign which 
helpe you as fell es ell our other distributors. This support, 
wo believe, has proven Gatisfectary end present plans call for its 
. Continued expansion. 


May we take this oppartunity, however, Nr. Bernett, to conzratulate 
you and your orgenizetion for the outstending merchendising job 
you have done in Weehington over the years. It certainly is e 
tribute to your orgenizetion's excertional ebility and to the 

super merket incustry es a whole. Key we eleo extend our dest | 
wishes for the success of your enniiversery sale and Zor continued. -, 
good business throvgncut 1555-7 : 


Cordially yours 
ATLANTIS SALZS CORPORATICH 


CSChadvick/ern Seles Lezertrent 


t 
Patwen's Pagpance mcevane © woacesvensmag ‘satce © UNATANT PeTaTe © sercas © ExvRAETS © coimwan's wusvane 
“QQOP been Deeegars «© = «eaatso 6+) lfettve oe) raawen’s sine sete au PET acpmteRs =6e@ 6 onccarre’s Bice oe oarr 
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CALTINERE, BOSTON, BUFFALO, CINCINNATI, DETROIT, CAST HARTFORD, HOUSTON, JACKSONVILLE, MITTESURGH, FACTORIES NEW YORK, 


3 Francis [f-Lescerrs GOmpany: 


i HUDSON RIVER Z7m AND 260m STREETS 
401 table delights NEW YORK 1.MX. 
ONCKERING 4-6700 | 


March 30, 1954 


iT 
| 
FEDERAL TRADE COMSISSPOS 
pecy it COWES - | | ee 
IN THE MATTER 3S GIANT FO _ 
Mr. G. Barnett CATEAUG —-- - — 
Merchendising Comittee ACE RG CO., Otticia! Raparvar 
Giant Food Shopping Center, Inc. py POMC 
F. 0. box 1804 5 
Wasnington 13, D. C. 
Dear Hr. Barnett: 


I an sorry for the delay in answering ~ 
your recent letter in connection with your Eigh- 


teenth Anniversery Promotion. I discussed the 
=atvcer of our participation in your promotion 

with our Advertising Comittee, but unfortunately 
our Legal Department interprets this type of 

perticipatios es "cooperative advertising". 

Consequently, although we are presently 

making & study of cooperative advertising, we 
ere not in a position at this time to avail our- 
Seives of your offer since we do not participete 
Sinilariy with other customers. 


with cia g50d wishes for comiete 
success in jour Eigateents anniversary Sele, 


Roy 5. ancersen 
advertising manager 


4 
“~ 


= ———— 
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Paes ; gn 30 2h Seat 
ais Welch's = -=== 
THE WELCH GRAPE JUICE COMPANY, INC 


WESTFIELD, MEW YORK 


+ : FEDERAL TP. Ane COTS 
BCcLET ‘6 4 50, aa Ext lo 


IN THE MATTER 


D 


. BIAnT Foor 

nT WITNESS. 
DATRUG 8 Eins co.. Official Reporter 

J py LLONLE : 


Z 
ia 


. G, Barnett 
Giant Food Shopping Center 
¥ P.O. Box 180h 
Washington 13, D. C. 
Dear Mr. Bamett: 


I have received your letter of March kth, together with the infor- 
mation regamting Giant's Eighteenth Anniversary Promotion. 


I am sure that you will appreciate our position in the matter. 


Please accept our heartiest best wishes for a tremendous success, 
as we know you will have, in this promotion. 


Very truly yours, 


‘Howard L. Goewey 
Eastern Division Sales Manager 
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ACI hereinG CO., |Offeial Pepster 


by— POM CK 


March 26, 195k 


~ 


Giant ood Shopping Center,, Inc. 
P.C.Box 180) 
“Washington 13, DC. 


Att: Nerchandisinz Comittee 
ee ees VED 
Gentlemen: 


“e actmovleige your wire of lerch 23rd in the matter of perticipating 
in vour 18th anniversary programe 


AS you doubtless xnow, we go into practically every jobbing Meld, 
many consurring fields, cluts, hotels, railroads, ete. It is only 
natural thet we receive recuests of this nature all year long. To 
particirate in one and not in the other vould be nanifestly unfair, 
and to join in all oF them wevld be prohibitive. 


we trust this explenetion will clarify matters, end wish rou every 
successe 


-zSately:sr 


anv avail AQIE 


ef 


CuarRLes GULDEN, IXc. 
3O ELIZABETM STREET 


FEDERAL TRATE Oe abi *. ¥- 


mere FO tt vo. 69 


we tHe atten oF CLPN GIPNT Foe) 


ney —%_4055. WINESS — 
oS ee CO., Official Reporter 


By yION! ca . 


Giant Food Shopping Center, Inc. 
P.O. Box 1804 
Washington 13, D.C. 


Gentlemen: 


Thank you for your letter of March 4 
calling our attention to the Advertising Promo— 
ition in connection with-your Eighteenth Anni- 
versary. 

We regret that we camot take advan- 
tage of the opportunity you offer us. The 
many similer requests we receive would make the 
cusulative cost prohibitive. 


With best wishes, we are 


Yours very truly, 


acer PF 
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THE DRACKETT PropucTs COMPANY 


CINCINNATI 32, OHIO 


THE DRACKETT COMPANY Harch 12, 195k 


MANUFACTURERS 


FEDERAL TRADE pina 2 
POCKET o 4S Spree XBT wd. TS. 
@ 
eed eaten on CN rere. 
UNIAUS....7-1956. WITNESS__ 


ACE REPORTING CO. Official Reporter 


Giant, Food Sicpping Center,Inc., 
P, 0. Box 180k 
Wasnington 13, 4. C. 


Gentlexen; 

we heve your letter of march  regerding your Anniversary. 

much aS we woud like to assist you in this matter, we are afraid 
we shall have to decline. Our entire advertising anc pronotion budget 
has cireacy seen allocated so tnat it has been necessary for us to 
pass up opsortunities, such as tais one you present, fron ail parts 
of tne country. To assist in all of tnem world be quite a burden, | 


and to assist in so:e and nct in all, we feel would be unfair. We 
have, tnerefore, nad to decline all of them, 


Tnanks for bringing it to ovr attention, and accept our goci wishes 
for a hignly successful Anniversary. 


‘Very truly yours, 


THE ORaCKETT FROURCTS Co. rnXY 


. Kk Tuller 


MK. nile 


95 
rano WIRDEX. Py., 


PENS CLOGGED DRAINS CACANS WINDOWS WITHOUT WATER 


meg AAI Amt fc 
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ATLANTIS SALES CORPORATION 


ONE MUSTARD STREET ROCHESTER 9, NEW YORK 


March 10, 1954 


FEDERAL TRADE COMMISSION . 


Mr. G. Barnett, Merchandising Committee  DatctT (B45 san ENBIT NO. 7 
Giant Food Department Stores ‘ THE MATTER or GIANT. FOOD _. 
P. 0. Box 158 parAUG 7 1959wirness. ——— 

Washington 13, D.C. ACE REPORTING CO., Official Reporter 


ON LE 


Dear Mr. Barnett: 


henk you for thinking of us as a possible participant in your 16th 
euniversery seles promotion. As moch as we'd like to be among those 
memofecturers teking part, find ourselves unadle to do so at this 
tine. s 


Zach year we are asked to teke part in literally hundreds of similer 
worthy projects so you see, Mr. Barnett, it would be finencially in- 
poestble for us to perticipate in all of then. Bather than aiding a 
select few and elienating the others, it bas teca decided to refrain 
from local projects. 


Instead, we try to help you, Mr. Barnett, and ell our other friends 
as well by epcoscring a large national advertising progran. Sach 

sappert hes proved effective ené current plans call for its steady 
expansion. ; 


Again, thenke for thinking of us and we do hope your program will be 
en outstanding success. 


Sincerely yours 


ATLANTIS SALES CORPORATION 
Pa) ‘ 


“ees H v 
— we oes [Otek _ 
Sales Lepertment 
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Fuses WORLD'S LARGEST CITRUS PROCESSORS 


PACKING CO. Dade City, Florida 
March 16, 1954 


FEDERAL TRADE COMMISSION 
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lire. G. Barnett 

Giant Food Shopping Center, Inc. 
P. O. Box 1804 

Yashington 13, De C. 


Dear Mr. Barnett: 


We appreciate your invitatien to join Giant's Eighteenth 
Anniversary Sale and we wisr. .e could participate in it; 
but we just can*t. 


It has always been our policy not to pay for cooperative ad- 
vertising of any kind. This practice has long been necessary 
because hardly a day goes by but what we do not receive two or 
three reouests for some such form of cooperation. Since we 
cannot possibly comply with all and quote the competitive 
prices that we do on canned and frozen citrus products, we 
believe the only fair way is to decline all. 


If we ever budget any cooperative ddvertising money we will | 
probably do so in such a manner that all our customers share, | 
and share alike in the results - rather than tie up with any 
particular group or with any one grocer. Until we do this, | 
we believe the best way to do this is to ouote lowest possible 
prices. 


We feel sure you will understand and appreciate this policy. 
Thanks again for your thoughtfulness in asking us to participa 
in your Eighteenth Anniversary Sale. 


Best of luck. 


Sincerely, 


photo PACKING CO. 


Lz 


7 * © CK 
eee as 


Philip C. Atkinson 
Divisiénal Sales Manager 


vy AVAIL ARIE 


ae ee | 
—s{§——The S.0.S. Company—[__}— 


e220: wtsTt os™ STREET 


Chicago PEDERAL TRATE COMMISSION 
aes BoCKET S85. * 
March 12, 195% 

DaIAUG—7-1956 


ace 


Br. G. Barnett 

Giant Food Department Stores 
P.0. Bax 180k 
Zashington 13, De 


Dear Xr. Barnett: 


Thank you very much for your letter of March th with regard to 
cooperative advertising. 


Many of our customers have offered us very attractive advertising 
arrangenexnts, and yours would undoubtedly be among them. However, 
4n arder to de consistent ami to show no favoritism, we have had 
to eliminate any cooperative contracts from our advertising budget. 


Yours very truly, 

THE S.0.S. COMPANY 
4 

Richard H. Cline 


GROCERY STORE PRODUCTS CO. 
WEST CHESTER, PEXIA. 


March 25, 1954 
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FEDERAL TRAPE COMMISSION 


rH OBA GG eee exist 526 


Im TMZ MATTER or GANT FOOO _ 


RUG —2 1956 
ACE REPORTING 
Food Shopping Center 


Pox 180% 
13, D. G. 


attention: Mr. G. Barnett 
Geatlemen: 

This will acimowledge receipt of your letter and| 
telczres requesting us to perticipate in your Eighteenth 


Anniversary Sale which will be held for a two-weeks' peri 
beginning april 19 end ending May 1, 1954. 


Throughout the course of a year we receive so very 
requests of this nature, for sales, conventions, mee 
be | > 2 2 


Official Reporter 


2 


etc., that we have had to establish a very firm policy of not 


particircting in any of them. If we were to rick out « 
ones, that would definitely be a case of discrimination. it 
is alxest unbelievable, but over the last several years we 


have received an average cf 3CC requests such as yours annially; 


so you cen readily see wry ve must take such a firm stand, | 


we sincerely hepe that your enniversary sele is 4 


tremercous success, and regret that we cacnct help you at this 


tine. | 


Yours very truly, 


SC ne oe 


PLLamarche//t Vice President | 
| 


Tne ramous GROCERY STORE PROOUCTS ouauty roops | 


KITCHEN BOVOUET—GOLD MEDAL MACARONI! PRODUCTS—FOULD'S MACARONI Eacevers: 
CREAM OF RICE—"B mw B CANNED MUSHROOMS—GOLDEN AGE MACARONI PRODUCTS 
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harch Fifteenth 
1954 : 


FEDERAL TRANS COMMISSI! 
cmt HBS Sofscrccen exert maf f_ 
we Tue matrar of GIANT FORD 
aEAUG—2 
wy _f70 1 ce 


We wish' to reply to your letter of Karch in 
regerc to the Eignteenth anniversary promotion which 
your orgazizetion plans. : 


de feel certain that you are aware of our long- 

_established policy of confining all of our advertising 
expenditures to strictly national media. In this way 

! we do not ciscrixinate between one customer and another. 

‘ Por thet reason we will not be able to participate in 
your promotion even though we know 4t will be as suc- 
cessful as many of the otner Giant Food Department Stores' 
prozetions Lave been in the past. 


Kindest yersonel regarcs anc very best wishes. 


«ce AP ZY“ 
E. C, Sanner *..—- 
General Promotion t.anager 
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Richardson & Robbins Company 
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BQNED CHICKEN és CHICKEN BROTH - CHICKEN FRICASSEE 
CHICKEN A LA KING - EGG NOODLES & CHICKEN 
PLUM PUDDING - FIG PUDDING 


Dover. Delaware March 15th, 1954 
FEDERAL TRATE COMBISSION 
DecHET Bg a ee 
= 
y] 
Giant Food Shopping center, Inc. ie tien et epee aa 
Att: Mr. G. Barnett DATE een caus 
Wasnington, De Ce 3 f7ONIEA Reporter 
Gentlemen; 
| 


we have your letter of March 4th in reference 
to advertising. 


At the present time we have an advertising 
agreement which you have been taxing advantase of, and 
which Is payeble quarterly. We use this method of 
co-operating with our customers owing to the fact that 
we have so meny requests for special advertising that 

: is impossible for us to meet them all, and we cannot dp 
for one what we do not do for the other. For this 
reescn we have this advertising agreement, which we give 
every customer an opportunity to take advantage of. We 

' trust you are finding it very saccessful. : 


You truly, \ 


YY 


OPY AVAILABLE 
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B 
_ ASRS Tacorporeted 
2029 North Oak Pack Avene - Chicago 35, Iimoie  , 
: oe 
March 17, 1955 eepeRAL TRAPE COMMISSION 
resteT GAs, sSewoveso EXIBIT MOL 


IN THE MATTER - 
a 


Under the circumstances, we regret, therefore, that we will not 
be in a porition to participate with you in your 19th Anniversary- 
Be trust that you can understand our position. 


We wish to teke this opportunity of congratulating you on your’ 
19th annivursary, and trust that this promotion will be a big 


Very truly yours, 


"A Mars Confection for Every Candy Taste” - rs 


| 
FEDERAL TRAE COMMISSION 
ToT BAS yc exit BD. 
| 


IN THe matter oF CLOW] Fad 
i (0) Ale TIES on 
ACE REPORTING CO., Official 
() By_f20 WW CK 


i ads. MANUFACTURING COMPANY, in. 
GENERAL OFFICES - BRILLO BUILDING, 60 JOHN ST, BROOKLYM 1, N.Y. 


i 
wvrice oF Tae 
PRESIDENT 


March 2h, 195k 


Giant Food Shopping Center, Inc. 
P.C. Box 180) 

300 Hamilton Street X.E. 
“fashington, D.C. 


Gentlemen: 


Your telegram received reads as follows: 


"ANXIOUS TO COMPLETE OUR LETH AVIVERSARY SALE PLANS. 
TO DATS HAVE NOT HEARD FRO! YOU. ‘IST RECEIVE 
ASVICE OF YOUR COOPERATION BY MARCH 26." 


Oar re Martin Harris in charge of your account ed territory 

, contacts your buyer and executives regularly and have advised you 

‘ that uncer the Robinson-Patman Bill our corpany is unable to puy 
for or contribute in any outlays for cooperative advertising. 


Brillo has committed itself in response to the coments of 

Judge Lindsley in the Great A & P Company, U.S.A. case in Danvi 
Ill. to appropriate funds in national media, and you will find 
Prillo's advertising on a big scale in television, color pages as 
shomm in the leading national womens' magazines and in big space 
in your «ashington, D.C. newspapers all helpful to acquiring 
cpstemer cenend and prenotion. 


“Ge assure you in the furtherance of 2rillo of best possible service 
and build up of your veluze and sales and, nost important, your 


fine margin of profit on Srillo. Your free listing and promotion | 
ef Srillo will be help*nl end bring you retum. 


if 


Tranking you for your cooperation. 


GUARANTEE 


Baz WEST 14TH STREET. NEW YORK 14. NEW VORK 
ALGONOUIN 8-06380 


CHARLES R ADELSON 
RICHARD HH. ADELSON 


LeBow Candy Company 


Octoder 3, 1955 


FEDERAL TRADE COMNISS % 
os eat 9A 
a Snereent heel 
Mr. Leonard I. Abel eit 9 o/AN ia Feo, 


Giant Food Shopp Cent Inc. a 
P. O. Box 1804 renpaaniw, RUG 7.1956 wes 


Washington 13, D. C. ACE REPORTING CO., Official Reporter 
Pata wy LIONI CLS ; 
Mr. iibel: : See 


I have your very nice letter of September 29, 1955 to 
which I refer. 


by our regular promotional plans, doesn't permit us the 
kind of expenses involved in promotions such as you 
described and promotions such as 

tention by our mary 


impossible it would be to accept 
This would be a most embarrassing 
not to mention the question of the legal aspects involved. 


In our effort to overcome the problem above described, 
we periodically present to our customers a very liberal 

omotion allowance predicated upon 2 

which is being 


(Continued) } v i 


-- aes 
MEMOER : MATIONA, CONFECTIONERS AECOTIATION - S080CIATON OF marr ACTURER® Ao AGSS 


COPY AVAILABLE 


| 
FEDERAL TRADE COMMIS 

Be. 
| 


Mr. Leonard I. Abel . October 3, 1955 


You will note that a very nominal quantity of our Merri- 
Mints would return for you an amount even greater than 
that which you had requested as our share for the pro-| 
motion. - =e 
We have found the per case allowance basis for promotion 
to be the most equitable to everyone concerned and - 
I trust that it will have your concurrence. 


i} 
i} 
| 
I sincerely hope that you can see your way clear to 
avail yourself of our offer, and you can be sure. at all 
times of the fullest measure of cooperation that we 
are able to offer. | 
With kind regards, I am 
Sincerely y 


o 


Armin N. Schaper 


ee 


©":DERAL TRADE COMMISION 
rot Od 5 gemcse cnn 38. 
in THE MATTER oe CNY Feo & es 


AASRS pcAUG 7 1956 wress_————-— 
2 N Tascspecesed ACE REPORTING ©0., Official Reporter 


py TIONICR 


2019 North Oak Park Avenue - Chicago 35, Illinois 
October 7, 1955 


C On YW 


Mr. Leonard I. jbel 

Giant Food Department Stores 
P. 9. Box 1804 
¥asnington 13, D. C. 


Dear Mr. Abel: 


Your letter of Septender 27 unfortunately arrived during my absence on 
2 West Coest trip, fron uaich I have just returned, hence my inability 
to get a reply to you before October 5, ss requested. . 


Mars, Incorporated does not engage in cooperative advertising, due to the 
fect thet cur merchandise is sold thraugh such a wide variety of retail 
end wholesale outlets. In view of this situstion, we Mavé been unable to 
devise 2 cooperetive prograa uhich we can efford, and under which we could 
operate within the laws goverring this type of advertising. Your request 
for verticipation in defrsying the cost of your Candy Carnival proaotion 
would, I = sure, de construed as @ cooperative effort. 


oder the circumstances, therefore, I regret that we will not be able to 
much s5 we would like to be with you. Trusting you can 
the matter, and taanking you for the splendid 

products, I ss 

cA 


Very truly yours, 


MARS, TNCORPOR 


fi 


VY. d. Ses 
Vice President in Charge 
of Seles and Advertising 


“A Mars Gealaction for Every Candy Taste” é oh 


ih Gen oO 
Diemer 34, 262 > 
We Fisf Ste BTIle Cire D2. 


fee NO eee Bele 
Lio2 Evo Lsele 


ore in pecsetst ef yorr letter e242 ¢: =< 
“celwe pless fcr @ OM Lolresace: 


wy Oo Cle tice CELL nos gol... ca 2 scia escr oe 
VMS CF any Batore. 


Go ciony kos rot ect esice f£u-"3 ta ecr-> tts ti7a 
wise Cescaliv, Bicczss co tLe &: 

sant £° evenssics bivs B22 besa Giwd for |. 

eR 7 in Feel tree, 24 wo do mop 

ee a 

soto Bey a tatortebics. a cotatled 

Se _Sady cf ron eatiss Exttce ct ep cetsk etrerticicg 
scene FLevoteting pie ec4 elk or-2> 
wrth aca @ ralicck es till as Jef=s 
le tc. . OS Che presente 

; xisress fe us ex4 fork ecrtc 3 

cl i. te ro, till be cect | 
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GIZNT FOOD DEPARTMENT STORES /// A § 
20+x ANNIVERSARY SALE 
CONTRACT Cr PARTICIPATION 


WE THE UNDERSIGNED HEPEBY AGREE TO PART:C.PATE 38 THE 2OTH ANNIVERSARY 
jare oF THE Gsamt Foon DePartMenT STORES 18 ACCORDANCE WITH PROVISIONS AS 
ae BELOW: 


3 to TesS AGREEMENT IS FOR TME TwO WEEKS PERIOD OF AUGUST 20, 1956. 
THROUGH AND INCLUDING SEPTEMBER 1, 1956. 


2. TWE NUMBIR OF STCRES COVERED BY TH:S PROMOTION iS THIRTY-TWO. 
Tue AVERAGE WEEKLY STORE TRAFFIC 1S tw Excess oF 3,0CO 
CUSTOMERS PER STSRES (HIGHEST CHAINWIDE AVERAGE !N METROPOLITAN 
AREA OF OysTRICT OF COLUMBIA) CHAINSIDE KEECKLY STORE TRAFFIC 
im excess oF 250,000. 


Giaxt FOOD DEPARTMENT STORES AGREE TO PROV!CE TEE FOLLOWING: 

A SOVERTISEMENT CF AT LEAST CNE OF YOUR PRODLTTS IN TWO 
NE¥SPAPERS DURING ANN’ VZERSARY SALE. 

5. ScPERV:ISORY MERCHANDISING SERVITES TO *SSURE PROMINENT 
COSPLAY OF PART'CHSATING MANUFACTURER'S PRODUCTS. 
RECCEST FOP SRGTRS FGR YOUR PRCOUCT FRIX ZLL STORES TO 
SUPPORT TEIS PRONODTICN. . . 
SFECIAL PEF-UP SYULLETINS TC ALL STCRE AND DEPARTMENT 
MAARRCIRS EMUMERSTING THE MERITS OF YCUR PRODLCTS TC 
INEGRI FROPCR CROERING AXD FROMCT!ON. 

TELEVISION SPOT ANMOUNCEMENTS ZACH DAY CUSIRG THE ENTIRE 
FORIOD CF THIS PROMOTION AaNCUNCINS G:ant's 20TH 
4nxiveRnsarRy SALE. 


MLxgSACTURER AGREES: 

A. iM CONSIDERATION OF THE ASOVE FEATURES AND SERVICES 79 PAY 
S:iext Fooo Departmznt STORES YPON RECE:PT OF INVOICE ITH 
SUPPORTING PROOF OF PERFORMANCE THE stm CF $100. - 


iT iS FURTHER AGREEC: 
AN BMNIVERSAPY PRLRTIC!PATICON CONTRACT *S OF FERES TO AWY AND 
ALL MANUFACTURERS WHOSE PRCDUCTS ARZ SOLD BY G:knT FOCD 
Dersrtwenws STCRES, Inc. ‘ 
TiS COWTFEACT COES KCT ALTER OR REPLACE CURRENTLY EXISTING 
ADVERTISING OR MZRCHANCIS'KG AGREEMENTS BETWEEN G:ANT FOSD 
SEPaR MENT STOPES LHD PARTICIPATING MANUFACTURERS. 
MANCFACTURER MAY SUBMIT CCOFY TO BE CONTAINED bh FANSVEPSER” 
POS, BUT THE RIGHT TO REVISE SAID COPY TG CONFORM wiTs DVIR— 
ALi THEME AMD NEwSPLPER LAYOUT +S RESETRVED “C Giant Foe 


SEPARTMERT S-SEzS. 
S:ant Foos Derer-ute7 STORES, tac. ACCEPTED: 
SC 4PENY NAME 


ALIMOR ZING CACCUTIVE 


DATE 


4741 


4 
Bi aad 


a ee, New York 22, N.Y. 
| 


Mr. Leonard I. Abel 

Giant Food Devartaent Stores | 

P.O. Box 1804 | 

Washington 13, D.C. | 
| 
| 


Dear Mr. Abel: 


I azn in receipt of your letter which describes your contemplated 
promotion in April. 
| 


As you know, the Revlon Company has only recently entered a food 
market distribution program with several of their products that lend 
themselves to this type of marketing. At the present time, we and 
dur attorneys are attempting to finalise a contract applicable) to 
super market chain operation. Until such time as this contract is 
finalized, we have been instructed by our attorneys not to enter any 
contractual agreements on an individual basis since they might| be 
discriminatory. 


We feel that the constructive way to embark on this marketing | 
business, which carries trenendous sales potential for the products 
we have selected, is to formate a contract which will be legal, 

equitable, proportionately available to all accounts within your 
trade classification, and will meet your needs to the greatest) extent 
possible as well as ours. 


Since this contract has not been completed, I regret to inform you 
that we are unable to participate in your prorotion this year if we 
have to make the reirburscent of $100 you requested in your letter 
earlier. Since jt is only on this basis that we are unable to] 
participate, I world resvectfolly request that you contiove to) display 
our itexs curing vhis promotion and enjoy the proceecs of the tre- 

rondous seles being sade on then. 


I ex certain thet cur contract wil permit us in the futcre to); 
note extensively Wath your cocrenr. 


wspenly 
Sinceseiv 


4 


oo ee 


~é 


eBC Cost a oe? cero 


. The EE. Vichkineon Gs. 


Destur.ceres OF 


ye witch HAZEL 
a” 


Eoeoerz. Conn. Mar. 15, 19% 


Giant Food Shopping Center Inc. 
P.O. Box 180k 
washington 13, D.C. 


Gentlemen: Att: Mr. Leonard I. abel 


This is to acknowledge receipt of your letter 
of March Sth with its enclosure relative to participation 
in your anniversary sale during April. 


We would indeed be glad to Join with you, but wuld 
acvise that our treasury has deen drawn on to such an extent 
through solicitations for co-operative business advertising 
an@ other requests from associations, charitadle institutions 
and organizations of various types that we have been obliged 
to refrain fron perticipating in such instances, much a8 we 
would like to de so in some particular cases. 


We velieve rou will fully realize the demands 
that are made on us from day to day and it is practically 
impossible for us from a financial standpoint to contribute 
to all the various requests. : ; 


Under the circumstances we cannot discriminate 
regardless of Sur desires to join in with all of our good 
friends. We think you will understend our position with 
reference to this situation. 


Very truly yours, 
THE E. Z. DIGKIBSON CO. . 


Jdierbin/B 


bl 


“echinceten 13, De Ceo 
Deas Me, LECLE 


It is indeed cdiffievlt te czy "no® te sour Merch 12 invitation 
to serticircte in tre ene: entih pai edvert#ats rreccticen yeu 


_ézniy 


5, “Ts3 etith stend, ne peer overc-—=e % 
to cur yortictpati 


Yeu rey be sure thet we value your splendid cooreretion ani 
trust you will unierstan2 our position, 


be tee 


UPS, 
melee Chic CasaNy 


Le BH. Sutley 
Sales Usnzcer 
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BRIEF FOR PETITIONER 


Dnited States Court of Appeals 


For raz Disrarcr or Couumara Crecurr 


No. 16,507 


Guxt Foon Ixc., Petitioner, 
v. 


Feprnan Trape Commission, Respondent. 


—_ 


On Petition for Review of Final Order to Cease and Desist 


—_——__— 


Barmonp B. Dickey 
Brrwarp Gorpon 
Bosert F. Rouwick 
Attorneys for Petitioner 
Of Counsel: 


United States Court of Appeals 
Dawszansxy & Dicker : For ode 
Suite 1010 Bender Building FLED of Coluindia Cirewit 


1120 Connecticut Avenue, N. W. 


Washington 6, D. C. NOV 2 7 1961 


Fontan 


‘Panes or Braox 8. Apacs, Wasuxwatox, D. C. 


STATEMENT OF QUESTIONS PRESENTED 


\1 Is there substantial evidence upon the whole record 
to support the Commission’s findings that certain of peti- 
tioner’s suppliers violated Section 2(d) of the Clayton Act, 
46 Stat. 1526, as amended, 15 U.S.C. 13, by granting adver- 
tising allowances to petitioner during one of its anni- 
versary sales™ 


9 Is there substantial evidence upon the whole record 
to support the Commission’s finding that petitioner 
“knew”? that certain of its suppliers were violating Section 
2(d), supra, by granting advertising allowances to it dur- 
ing one of its anniversary sales? 


3. Upon the whole record, including such of the foregoing 
findings as are supported by substantial evidence, is there 
substantial evidence to support the Commission’s finding 
that petitioner violated Section 5 of the Federal Trade 
Commission Act, 38 Stat. 719, as amended, 15 U.S.C. 45, 
by accepting advertising allowances from certain of its 


suppliers during one of its anniversary sales? 


4. Was the petitioner a ‘‘packer”’ within the meaning of 
the Packers and Stockyards Act of 1921, 42 Stat. 160, 7 
U.S.C. 181 et seq., and if so, was it therefore without the 
jurisdiction of the Federal Trade Commission in the pro- 
ceeding brought under Section 5, supra? 


5. Are the scope and terms of the final order to cease 
‘and desist entered by the Commission within the authority 
of the Federal Trade Commission acting under Section 5, 
supra, and is such order reasonably related to the sub- 
‘gtantive violation which was the subject matter of the 
‘proceeding against petitioner and the substantial evidence 
adduced therein? 

a The term ‘‘advertising allowances’’ or ¢¢gTlowances’’? wherever used in 
this brief means payments for services of the various kinds performed by 
GIANT under its contracts with participating suppliers. 
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A. The Record Does Not Support the Commis- 
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Suppliers Violated Section 2(d) of the Clay- 


ton Act by Making Allowances Available to 
GIANT During Its Anniversary Sales 


. The Record Does Not Support the Commis- 
sion’s Finding That GIANT ‘“‘Knew”’ That 
Its Suppliers Had Violated Section 2(d) of 
the Clayton Act by Participating in Its An- 
niversary Sales 
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‘air Methods of Competition Within the Mean- 
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Regulation by the Federal Trade Commission. . 


. Should an Order be Justified by the Record, It 
Should Proscribe Only That Generic Type of 
Conduct Defined by the Proof 


Index and Table of Cases Continued 


AUTHORITIES CITED 
CasEs: Page 


American Chain & Cable Co. v. Federal Trade Com- 
isSton F. 2d 622 (C.A. 4, 1944) 


Carlay Co. v. Federal Trade Commission, 153 F. 24 
493 (C.A. 7, 1946) .-...- 2 eee eee e eee 10 

Carter Carburetor Corp. v. Federal Trade Commis- 
sion, 112 F. 2d 722 (C.A. 8, 1940) 

Chicago River & Indiana R. Co. v. Bortherhood of 
Railroad Trainmen, 229 F. 2d 926 (C.A. 7, 1956) ; 
aff’d 353 U.S. 30, 77 S. Ct. 635 (1957) 

Commissioner of Corporations and Taxation v. As- 
sessors of Boston, 321 Mass. 90, 71 N.E. 2d 874 
(1947) 

Commonwealth v. Mayer, 

1 


Qa 100 (C.A. 8, 1939) ...-- 2 eee eee eee nese eee 
* Exquisite Form Brassiere, Inc. v. Federal Trade Com- 
mission, No. 16123 (C.A. D.C., decided Nov. 22 


© Cases or authorities chiefly relied upon are marked by asterisks. 


Index and Table of Cases Continued 


oH 


Page 


Fidelity é Beige Co. v. Grand National Bank of St. 
Louts, 69 F. 24.177 (C.A. 8, 1934) 

Flynn é Emrich Co. v. Federal Trade Commission, a 
F. 2d 836 (C.A. 4, 1931) 

*Food Fair, In the matter of, 54 F.T.C. 392 (1957) . 

et oat M frs. Assn, In the matter of, 26 F.T.C. 24 


Lever Brothers Co., et al., In the matter of, 50 F.T.C. 
494 (1953 


J. B. Lippincott Co. v. Federal Trade Commission, 
11 


137 F. 2d 490 (C.A. 3, 1943) 

*R. H. Macy & Co., Inc., Docket No. 7869 (1961) 

Morris & Co., Inc. v. Commonwealth, 116 Va. 912, 83 
S.E. 408 (1914) 

National Labor Relations Board v. Columbian Enamel- 
nie ead Co., 306 U.S. 292, 59 S. Ct. 501 

1939) 

National Labor Relations Board v. Sun Shipbuilding 
and Drydock Co., 135 F. 2d 15 (C.A. 3, 1945) 

Henry Hoe et: Inc., In the matter of, 52 F.T.C. 
1535 (1956 

Rosenquist v. Harris, 138 F. Supp. 21 (D. N.D., 1956) 


St. roc PA hla Co. v. United States, 187 Fr 
104 (C.A. 8, 1911) 
State v. Magnolia Packing Co., 213 La. 661, 35 So. da 
422 (1948) 
at re Co. v. United States, 196 U.S. 375, 25 S. Ct. 
905) 


Texarkana Bus Co., et al. v. National Labor Relations 
Board, 119 F. 2d 480 (C.A. 8, 1941) 
Tot v. United States, 319 US. 463, 63 S. Ct. 1241 


(1943) 10, 
United Corp. v. Federal Trade Commission, 110 F. 2d: 
473 (C.A. 4, 1940) 
United States v. Conkey d Co., 12 Ct. Cust. App. 552 


(1925 
United eakés v. Detroit Timber & Lumber Co., 200 
U.S. 321, 26 S. Ct. 282 (1906 


(D.D 


See ea ee a ee 


) 
United States v. U. S. Gypsum Co., 67 F. Supp. 397 ra 


Index and Table of Cases Continued 


*Universal Camera Corp. v. National Labor R 
Board, 340 US. 474, 71 Ss. Noe 456 (1951) 
Virginia-Carolina Peanut Assn., In the matter of, 51” 
¥.T.C. 1156 (1955) 
Wray v. Folsom, 166 F. Supp. 390 (W.D. Ark., 1958) . . 


SrarutTss: 


Administrative Procedure Act: 
Section 6, 5 U.S.C. 1006 


Clayton Act: 
Section 2(a), 1 15 U.S.C. 13(a) 
15 U.S.C. 13(b) 
S.C. 1 
S.C. 


Section 2(d), 15 U. 


Section 2(f), 15 U.S.C. 13(f) 


Section 11, 15 U.S.C. 21 


Federal Trade Commission Act: 
Section 5(a) (1), 15 U.S.C. 45(a) (1) 
Section 5(a) (6), 15 U.S.C. 45(a) (6) 
Section 5(e), 15 U.S.C. 45(¢ 
Section 5(d), 15 U-S.C. 45(d) 


Packers and Stockyards Act, 1921: 
Section 201, 7 U-S.C. 191 
Section 202, 7 U.S.C. 192 
Section 406(b), 7 U.S.C. 227 


Bules of Practice for Adjudicative Proceedings Before 
the Federal Trade Commission, 15 U.S.C. ff 45 . 


laieee Eka 


(1936) 31, 32 
PNG. 580, 86th Cong., 1st Session (i988) ” 39 ” 
Report No 2287, 74th Cong., 2nd Session 
eosag Pe. 3 2, 1 
Senate D 


hes 
Senate Report No. 1502, 74th Cong., 2nd Session 
(1936) pp. 2, 7-8 


© Cases or authorities chiefly relied upon are marked by asterisks. 


Index and Table of Cases Continued 


MISCELLANEOUS: 


United States Court of Appeals 


For rae Disraicr or Cotumsi1a Crecorr 


No. 16,507 


Guyrt Foon Inc., Petitioner, 
v. 
FeperaL Trave Commission, Respondent. 


On Petition for Review of Final Order to Cease and Desist 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review and set aside an Order 
of the Federal Trade Commission [hereinafter the ‘‘COM- 
MISSION’’}]. The acts and practices which are the sub- 
ject of the Order occurred within the District of Columbia, 
and petitioner [hereinafter ‘‘GIANT’’] does business 
within the District of Columbia. This Court, therefore, 
has jurisdiction over the subject matter of this proceeding 
and the parties hereto. Section 5(c) and 5(d) of the Fed- 
eral Trade Commission Act [hereinafter the ‘‘Commission 
Act’’], 38 Stat. 719 as amended, 15 U.S.C. 45(c), 45(d). 


2 


STATEMENT OF THE CASE 


GIANT operates a chain of supermarkets. During the 
years 1954 through and including 1956, it conducted three 
annual anniversary promotional programs. Each of 
GIANT’s suppliers was offered the opportunity to partici- 
pate, to varying degrees, in these special promotions. Ap- 
proximately 150 suppliers responded by participating in 
one or more of its anniversary sales. Each participating 
supplier executed a contract with GIANT, pursuant to 
which the supplier made allowances ranging from $100 to 
$1,000 available to GIANT, in return for which GIANT 
provided a series of services identifiable in its contract. 
GIANT performed all of its contractual obligations to each 
of the participating suppliers: Prior to the third of 
GIANT’s anniversary promotions, the COMMISSION 
initiated the proceeding which gives rise to this petition. 
In that proceeding the COMMISSION charged that 
GIANT had ‘‘knowingly induced or received the payment, 
or contracted for the payment, of something of value [from 
its suppliers during the course of its anniversary sales] 
_.. Which payments were not made available by such sup- 
pliers on proportionally equal terms to all of the customers 
of such suppliers competing with [GLANT] in the sale and 
distribution of such suppliers’ products.’” The COMMIS- 
SION contended that the foregoing acts constituted a viola- 
tion of Section 5 of the Commission Act, supra. 


During the hearings before the Hearing Examiner 
[hereinafter ‘the Examiner’’] and on the subsequent 
MMISSION, GIANT contended: (1) 


2 Paragraph 5 of the COMMISSION ’s eomplaint (T.B. 3, 129). 
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that it had not committed the acts and practices as charged 
in the complaint; (2) that the facts set forth in the com- 
plaint did not state a violation of Section 5 of the Com- 
mission Act, supra; (3) that it was exempt from regu- 
lation by the COMMISSION because it was a ‘‘Packer’’ 
within the meaning of the Packers and Stockyards Act of 
1921, 42 Stat. 159, 7 U.S.C. 181, et seq. [hereinafter ‘‘the 
Packer Act’’]; (4) that the COMMISSION failed to sus- 
tain the burden of proving the allegations of its complaint 
by competent and substantial evidence upon the whole 
record; and (5) that the Order entered by the Examiner 
was improper in that it prohibited conduct which was 
totally unrelated to the subject matter of the complaint. 
The Examiner and the COMMISSION rejected each of 
these contentions.* In this proceeding, GLANT renews each 
of the foregoing contentions. 


STATUTES INVOLVED 


Federal Trade Commission Act, Sections 5(a)(1) and 
5(a) (6), 38 Stat. 719, as amended, 15 U.S.C. 45: 


“‘Sec. 5. (a) (1) Unfair methods of competition in 
commerce, and unfair or deceptive acts or practices in 
commerce, are hereby declared unlawful. 


‘*(6) The Commission is hereby empowered and 
directed to prevent persons, partnerships, or corpora- 
tions, . . . and persons, partnerships or corporations 
subject to the Packers and Stockyards Act, 1921, except 
as provided in section 406 (b) of said Act, from using 
unfair methods of competition in commerce and unfair 
or deceptive acts or practices in commerce.’™ 


3 The COMMISSION modified the Order entered by the Examiner. Even as 
modified, however, the Order of the COMMISSION is defective inasmuch as it 
still prohibits conduct which is totally unrelated to the subject matter of tho 
COMMISSION’s complaint. 

40On September 2, 1958, Sections 202 and 406 of the Packer Act and Sub- 


section 6 of Section 5(a) of the Federal Trade Commission Act were amended 
by Public Law 909 of the 85th Congress, 2d Scasion, 72 Stat. 1749. These 
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Clayton Act, Section 2, Subsections (d) and (f), as 
amended by the Robinson-Patman Act, 46 Stat. 1526, 15 
US.C. 13: 


“¢(q) That it any person en- 
in commerce to pay for the payment 


for sale of any p 

sold, or offered for sale 

payment or consideration is 

ly equal terms to all other custome 
distribution of such products or commodities. 


“<(f) That it shall be unlawful for any person en- 

in commerce, in the course of such commerce, 

knowingly to induce or receive a discrimination in 
price which is prohibited by this section.”’ 


Packers and Stockyards Act, 1921, Sections 201, 202, and 
406(b), 42 Stat. 160, 161 and 169, 7 U.S.C. 181 et seq: 


ry products, or eggs, 

ed in such business 

of manufacturing or prepa ing livestock products or 
in such marketing business shall be considered a packer 
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(1) Such person is also engaged in any business 
otha to in clause (a) or (b) of this section, or un- 
ess 


‘<(2) Such person owns or controls, directly or indi- 
rectly, through stock ownership, or control or other- 
wise, by himself or through his agents, servants, or 
employees, any interest in any business referred to in 
clause (a) or (b) of this section. 


“©8192, It shall be unlawful for any packer or any 
live poultry dealer or handler to: 

(a) Engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or device in com- 
merce ;* 


“¢g997. So long as this chapter remains in effect, the 
Federal Trade Commission shall have no power or 
jurisdiction so far as relating to any matter which by 
this chapter is made subject to the jurisdiction of the 
Secretary except when the Secretary of Agriculture, in 


the exercise of his duties hereunder, shall request of 
the said Federal Trade Commission that it make in- 
vestigations and report in any case.’ 


STATEMENT OF POINTS 


1. Counsel supporting the complaint failed to adduce 
substantial evidence upon the whole record to support 
findings: 

(a) that GIANT’s suppliers were engaged in com- 
merce; 

(b) that the payments which GIANT received were 
not made available to all other customers of suppliers com- 
peting with GIANT on proportionally equal terms; and 

(c) that advertising allowances which GIANT received 


were proscribed by Section 2(d) of the Clayton Act or any 
other of the antitrust laws, 15 U.S.C. 1, et seq. 
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2 Counsel supporting the complaint failed to adduce 
substantial evidence upon the whole record to support 
findings that GIANT knew or should have known at the 
time (or at any other time) it accepted advertising allow- 
ances from its suppliers: 


(a) that such suppliers were engaged in commerce; 


(b) that the advertising allowances which GIANT re- 
ceived were not made available to all other customers of 
suppliers competing with GLANT on proportionally equal 
terms; and 


(c) that GIANT knew or should have known at the 
time (or at any other time) it accepted advertising allow- 
ances from its suppliers that such advertising allowances 
were proscribed by Section 2(d) of the Clayton Act or any 
other of the antitrust laws. 


3. Counsel supporting the complaint failed to adduce 
substantial evidence upon the whole record to support the 
finding and ultimate conclusion that GIANT’s suppliers 
failed to offer similar advertising allowances on propor- 
tionally equal terms to customers of such suppliers com- 
peting with GIANT, and that GIANT knew or should have 
known that such suppliers failed so to do. 


4. The acts and practices charged in the complaint 
against GIANT do not constitute unfair methods of com- 
petition, or unfair acts and practices in commerce, banned 
by Section 5 of the Federal Trade Commission Act. 


5. Neither Section 2(d) of the Clayton Act, Section 5 of 
the Federal Trade Commission Act, nor any other of the 
antitrust laws require that GIANT’s suppliers affirmatively 
offer advertising allowances to customers of such suppliers 
competing with GIANT. 


6. The FEDERAL TRADE COMMISSION is without 
jurisdiction over GIANT imasmuch as GIANT is a 
“packer” exempt from regulation by the FEDERAL 
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TRADE COMMISSION and subject to regulation by the 
Department of Agriculture under the Packers and Stock- 
yards Act of 1921, 7 U.S.C. 181, et seq. 


7. The Cease and Desist Order of the FEDERAL 
TRADE COMMISSION exceeded the statutory authority 
of the COMMISSION by requiring GIANT to cease and 
desist from acts, practices, and methods of competition 
which are undefined and not cognate to, or typified by, the 
conduct complained of by the COMMISSION in its com- 
plaint against GIANT. 


SUMMARY OF ARGUMENT 


The COMMISSION failed to establish the allegations 
in its complaint by competent and substantial evidence 
upon the whole record. The COMMISSION’s complaint 
against GIANT should have been dismissed at the concla- 
sion of the COMMISSION’s case. 


While the complaint charged, in terms precisely parallel 


to those of Section 2(f) of the Clayton Act, 15 U.S.C. 13(f), 
that GIANT ‘‘knowingly’’ induced or received unlawful 
advertising allowances, the COMMISSION failed to adduce 
any competent evidence that the allowances which GIANT 
received were in fact illegal, or that GIANT knew, or had 
any reason to know, that the allowances which it received 
were illegal. 


Moreover, while the complaint also charged that the 
allowances which GIANT’s suppliers made available to it 
were not made available by such suppliers on proportion- 
ally equal terms to all customers of such suppliers compet- 
ing with GIANT, and that GLANT knew these facts, the 
COMMISSION’s proof fell far short of the ultimate facts 
alleged in its complaint. The COMMISSION failed to ad- 
duce any competent evidence that the allowances were not 
made available by GLANT’s suppliers to other customers 
of those suppliers doing business in competition -with 
GIANT or that the allowances were not made available by 
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such suppliers on proportionally equal terms. And surely 
the proof does not support the conclusion that GIANT 
knew or had any reason to know that its suppers were not 
making allowances available to other of their customers 
doing business in competition with GIANT on propor- 
tionally equal terms. 


Farthermore, while the complaint alleged that GIANT’s 
active inducement of unlawful advertising allowances had 
the “‘tendency and effect of obstructing, hindering and pre- 
venting competition,’* there was absolutely no proof of 
any kind demonstrating the effect of this practice upon 
competition. 

The competent and substantial evidence in the record 
demonstrates that GIANT did not know and had no way 
of knowing that the allowances which it received were (1) 
unlawful [even if it is assumed that they were unlawful] ; 
or (2) not available to all customers of such suppliers com- 
peting with GIANT; or (3) not made available on propor- 


tionally equal terms by such suppliers to such customers. 


Moreover, the competent and substantial evidence in the 
record demonstrates beyond any peradventure of doubt 
that it would have been virtually impossible for GIANT to 
know whether the advertising allowances which it received 
were unlawful The competent evidence in the record also 
shows that GIANT knew that certain of its competitors 
were receiving allowances of the same type and character 
as those which it received from its suppliers and that, as 
a result, it had every reason to believe that such allowances 
were being offered to customers of its suppliers competing 
with GIANT on proportionally equal terms. 


For the most part, the evidence upon which the COM- 
MISSION predicated its decision that GIANT had engaged 
in activities which were condemned by Section 5 of the 
Commission Act, supra, consisted of a welter of general 


5 Paragraph 9 of the complaint (T.R. 7, 134). 
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information from which the COMMISSION, through the 
use of presumptions and inferences, manufactured ulti- 
mate facts to sustain the allegations of its complaint. 
Neither the factual predicates or presumptions nor the in- 
ferences were, under the circumstances disclosed by the 
proof, meritorious or justified. 


Another vice of the COMMISSION’s case is that not only 
did the COMMISSION fail to satisfy the burden of proving 
its complaint by competent and substantial evidence upon 
the whole record, but that, even had it done so, it would 
not have established a violation of Section 5 of the Com- 
mission Act, supra. 


The theoretical apparatus which formed the basis for the 
COMMISSION’s complaint erroneously assumed that the 
COMMISSION had the power to adopt at an administra- 
tive level policies of antitrust law which are clearly the 
prerogative of Congress. Thus, when the COMMISSION 
sought through an expansive interpretation of Section 5 


of the Commission Act, supra, to condemn a type of con- 
duct which Congress carefully refrained from condemning 
in enacting the Robinson-Patman amendments to the Clay- 
ton Act, the COMMISSION was preempting a legislative 
function far beyond the legitimate scope of its activities. 


The COMMISSION’s Order is subject to two further 
defects. 


The first is that it was entered against a corporation over 
which it had no jurisdiction. The competent evidence in 
the record shows that GIANT was a ‘‘packer’’ within the 
meaning of the Packer Act and that, in consequence, it was 
subject to regulation by the Department of Agriculture and 
not the Federal Trade Commission. 

The second defect of the COMMISSION’s Order is that 
it goes far beyond the acts and practices which were the 
subject matter of the COMMISSION’s complaint. It 
reaches advertising allowances which are not encompassed 
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within the generic type of conduct which is proscribed by 
the allegations of the complaint. As a result, the Order 
does not conform to minimal standards of specificity and 
should be set aside. 


ARGUMENT 


FAILED TO ESTABLISH THE ALLEGATIONS 
BY COMPETENT AND SUBSTANTIAL 


Although administrative agencies are not restricted by 
rigid rales of evidence, charges made by administrative 
agencies, sach as the Federal Trade Commission, must be 
established by competent, relevant, and substantial evi- 
dence. Concrete Materials Corp. v. Federal Trade Com- 
mission, 189 F. 2d 359 (C-A. 7, 1951); Carlay Co. v. Fed- 
eral Trade Commission, 153 F. 2a 493 (C.A. 7, 1946); see 
also, Bules of Practice for Adjudicative Proceedings Be- 
fore the Federal Trade Commission, 15 U.S.C., following 
Section 45; and Section 6 of the Administrative Procedures 
Act, 5 U.S.C. 1006. ; 


Substantial evidence ‘‘must take into account whatever 
in the record fairly detracts from its weight.” Universal 
Camera Corp. v. National Labor Relations Board, 340 US. 
474, 487, T1 S.Ct. 456 (1951). To be substantial, the evi- 
dence must be such a5 a reasonable mind might accept as 
adequate to support a conclusion. Consolidated Edison Co. 
vy. National Labor Relations Board, 305 U.S.C. 197, 59 S.Ct. 
206 (1938). 


1241 (1943) ; 
1324 (1943). 
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more than create the suspicion of the existence of the ulti- 
mate fact to be established. National Labor Relations 
Board v. Columbian Enameling & Stamping Co., 306 U.S. 
292, 300, 59 S.Ct. 501, 505 (1939). Evidence which fur- 
nishes grounds only for suspicion and conjecture ““proves 
nothing.’’ Cupples Co. v. National Labor Relations Board, 
106 F. 2d 100, 105 (C.A. 8, 1939). ‘‘[T]here must be a 
substantial basis for . . . inferences and they must be rea- 
sonable and logical in their progress from proven fact to 
ultimate conclusion” Wray v. Folsom, 166 F. Supp. 390, 
395-396 (W.D. Ark., 1958) ; ‘otherwise a case is not decided 
according to law.’? United States v. United States Gypsum 
Co., 67 F. Supp. 397, 449 (D. D.C. 1946). Suspicion, sur- 
mise, implication, plainly incredible evidence, irresponsible 
hearsay, and emotional speculation are not sufficient to 
satisfy the test of substantial evidence. Universal Camera 
Corp. v. National Labor Relations Board, supra. Evidence 
which equally supports two conflicting conclusions, or which 
is merely consistent with a conclusion, is not substantial 
evidence. National Labor Relations Board v. Sun Ship- 
building and Drydock Co., 135 F. 2d 15, 25 (C.A. 3, 1945); 
Appalachian Electric Power Co., v. National Labor Rela- 
tions Board, 93 ¥. 2d, 985, 989 (C.A. 4, 1938) ; In the Matter 
of Virginia-Carolina Peanut Assn, et al., 51 F.T.C. 1156, 
1188 (1955) ; J. B. Lippincott Co. v. Federal Trade Com- 
mission, 137 F. 2d 490, 494 (C.A. 3, 1943); Texarkana Bus 
Co., et al. v. National Labor Relations Board, 119 F. 2a 480, 
486 (C.A. 8, 1941). 


In the Matter of Virginia-Carolina Peanut Assn., et al., 
supra, the foregoing rules were cogently stated by the 
COMMISSION (at 1188) when it said: 


“‘Inferences must be based upon proven facts or facts 
of which judicial notice must be taken and one infer- 
ence cannot be based upon another inference. To sus- 
tain a finding of fact the circumstances must lead to 
the conclusion with reasonable certainty and must be 
of such probative force as to create the basis for a 
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legal inference and not mere suspicion. Circamstan- 
tial evidence * ° * is not sufficient to establish @ con- 
clusion where the circumstances are merely consistent 
aith such a conclusion or where they give equal sup- 
port to inconsistent conclusions (emphasis by Com- 
mission).’” 


These rules of evidence have long been applied in civil 
cases. They were clearly stated and applied in J. P. Lip- 
pincott Co. v. Federal Trade Commission, supra, (at 494) 
where the Court said: 

“<Bvidence which is entirely circumstantial and which 
equally supports either of two opposed or inconsistent 
inferences cannot of itself be deemed to furnish sub- 
stantial support for one of such inferences to the ex- 
clusion of the other. See Pennsylvania Railroad Co. 
v. Chamberlain, 288 U.S. 333, 339, 53 S. Ct. 391, 77 L.Ed. 
$19, and cases there cited. In connection with findings 
of an administrative body, it was said in Appalachian 
Electric Power Co. v. National Labor Relations Board, 
4 Cir., 93 F. 2d 985, 989, that evidence ‘which gives 
rt to inconsistent inferences’ is not sub- 

also National Labor Relations Board v. 

ry Dock Co.,3 Cire., 135 F. 2d 15. 


Within the framework of the substantial evidence rule, 
judicial rules of construction must be followed in admin- 
istrative proceedings. Thus, where evidence permits two 
inferences, one of legality and the other of illegality, the 
law presumes that the person acted legally rather than 
illegally. Fidelity & Deposit Co. v. Grand National Bank 
of St. Louis, 69 F. 2d 177, 183 (C.A. 8, 1934). Moreover 
“good faith is always presumed until the contrary is shown 
by proof.” Flynn & Emrich Co. v. Federal Trade Com- 
mission, 52 F.2d $36 (C.A. 4, 1931). ‘<The legal presump- 
tion is that men obey the law, and the burden to prove the 
contrary is on him who asserts or relies upon it.’’ St. 
Joseph’s Stockyard Co. v. United States, 187 F. 104 (C.A. 
8, 1911). Furthermore, there is a presumption that private 
transactions are fair and regular rather than otherwise, 
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and that a person dealing with another has a right to rely 
upon the presumption that the person with whom he is 
dealing is being fair and honest and within the law. Rosen- 
quist v. Harris, 138 F. Supp. 21 (D. N.D., 1956) ; see also, 
Jones, Commentaries on Evidence, 2d ed., Sections 47 and 
48, and cases cited therein; and 20 Am. Jur., Evidence, 
Sections 221, 226, 229 and 240, and cases cited therein. ‘‘No 
one is bound to assume that the party with whom he deals 
is a wrongdoer.’’ United States v. Detroit Timber and 
Lumber Co., 200 U.S. 321, 331, 26 S.Ct. 282 (1906). 


Tested by the foregoing authorities, the evidence in the 
record here on review shows that the COMMISSION failed 
to establish the allegations of its complaint by competent 
and substantial evidence upon the whole record. Because 
of this, the Order predicated on that evidence must be 
wholly set aside. Set forth below are the bases for this 
contention. 


A. The Record Does Not Support the Commission’s Finding 
That GIANT’s Participating Suppliers Violated Section 2(d) 
of the Clayton Act by Making Allowances Available to 
GIANT During Its Anniversary Sales 

Although the COMMISSION characterized the acts 
alleged in its complaint as ‘‘unfair methods of competition 
and unfair acts and practices in commerce’’ within the 
meaning of Section 5 of the Commission Act, supra, 
and not as violations of Section 2(f) of the Clayton Act, 
supra, GIANT submits that the standards of proof essen- 
tial to sustain an action under Section 5 for knowing induce- 
ment of an ‘‘unfair method of competition”? are identical to 
the standards of proof essential to sustain a cause of action 
under Section 2(f). Neither the terms of the COMMIS- 

SION’s complaint nor Section 2(f) proscribe the knowing 

inducement of lawful discriminations. By definition, there- 

fore, Section 2(f) and the complaint prohibit only unlawful 
discriminations which are known by their recipients to be 
unlawful. In Automatic Canteen Co. v. Federal Trade 
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Commission, 346 US. 61, 73 S.Ct. 1017 (1953), the Supreme 
Court delineated the standards of proof applicable to a 
violation of Section 2(f) of the Clayton Act, supra. These 
standards are applicable in this proceeding to test the 
COMMISSION’s findings. 


GIANT submits that to sustain the findings of the COM- 
MISSION and the Order predicated thereon, there must 
be substantial evidence upon the whole record to support 
the conclusion [which Automatic Canteen Co., supra, re- 
quires as a prerequisite to proof of a 2(f) violation] that 
the allowances which GIANT received were in fact unlaw- 
fol within the meaning of Section 2(d). 


To establish this unlawfulness, the COMMISSION had 
to show by evidence satisfying the test of substantiality : 
(a) that the allowances made to GIANT by its suppliers 
during its anniversary sales were not offered by such sup- 
pliers to other of their customers competing with GIANT; 
(b) on proportionally equal terms; and (c) that the sup- 


pliers had no defenses to the unlawfulness of the allowances 
(assuming unlawfulness in fact). 


The COMMISSION seemingly sought to avoid these 
evidential strictures by drawing the conclusion that Sec- 
tion 2(d) had been violated from evidence that some sup- 
pliers who participated in GIANT’s anniversary sales 
offered no contracts similar to those entered into with 
GIANT® to other of their customers. This conclusion ap- 
parently proceeds on the assumption that because the COM- 
MISSION has expertise, it could determine from these bare 
facts that these participating suppliers did not offer their 
other customers, who competed with GIANT, similar adver- 
tising allowances on proportionally equal terms. This 
principle, which does not satisfy the test of substantiality, 
was recently rejected by the Second Circuit Court of Ap- 


—— 


6 Opinion of the COMMISSION, page 2 (T-B. 503). 
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peals in Atalanta Trading Corp. v. Federal Trade Commis- 
sion, 258 F.2d 365, 374 (C.A. 2, 1958), where the Court said: 


‘“‘The argument is also made that because the Com- 
mission has a special competence in the field of gro- 
cery chain stores, its determination as to whether a 
given practice violates the Robinson-Patman Act can- 
not be disturbed. The expertise possessed by an 
administrative agency, however, does not empower it to 
rewrite the laws which it has been charged with en- 
forcing. This is the function of Congress.’’ 


Section 2(d) of the Robinson-Patman amendments to 
the Clayton Act requires that advertising allowances be 
offered on proportionally equal terms to competing cus- 
tomers in connection with purchases of the same product at 
approximately the same time. Atalanta Trading Corp. v. 
Federal Trade Commission, supra. See also In the Matter 
of Golf Ball Manufacturers Assoctation, 26 F.T.C. 824, 850- 
851 (1938). 


Explaining Section 2(d), the COMMISSION said, In the 
Matter of Henry Rosenfeld, Inc., 52 F.T.C. 1535, 1545-1546 
(1956) : 

s¢|.. The law imposes no requirements that a seller 
give advertising allowances on all his products if he 
elects to accord them on one or more articles. When 
granting any promotional payments, however, the law 
requires that he make them available on proportionally 
equal terms to other resellers of that article or articles 
who compete with recipients of the compensation.”’ 


Recently, even more light was shed on the evidential re- 
quirements essential to show a violation of 2(d) in an action 
which has a direct bearing on this proceeding, Atalanta 
Trading Corp. v. Federal Trade Commission, supra. There 
the COMMISSION held that Atalanta had granted unlaw- 
ful promotional allowances to GIANT during one of 
GIANT’s anniversary sales in connection with the sale of 
meat products to GIANT. In reversing the COMMIS- 
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SION’s decision, the Second Cirenit Court of Appeals 
stated: 


‘We cannot accept the Commission’s expansive in- 
terpretation of Section 2(da), namely, that after show- 
ing a supplier has sold a general line of products in 
@ given area and has granted allowances to only one 
customer, if is immaterial whether or not a product of 
like grade and quality to the one on which the allow- 
ance was made was ever sold to any other customer in 
that area. (at 368-369) 


Commission’s case. . - 

ent would be 
Section 2(d) the qualifying phrase 
distribution of such products or 
overruling the prior decisions holding that ‘such prod- 
nets’ means products of like grade and quality.”’ (at 
369-370) [Emphasis supplied. ] 


There is no evidence in this record that GIANT’s par- 
ticipating suppliers were required, in the first instance, to 
make allowances available to any of GLANT’s competitors. 
There was no showing by the COMMISSION that any com- 
petitors of GIANT were customers of GIANT’s partici- 
pating suppliers. In an effort to supply this proof, the 
COMMISSION introduced the testimony of only two wit- 
nesses: Al Kaufman, who operated an independently- 
owned supermarket, under the name of ‘‘Federal,’’ in the 
District of Columbia (T-R. 759 et seq.),7 and Bernard 
Brager, a grocery wholesaler doing business in the District 
of Columbia (T.R. 785 et seq.). Mr. Brager ’s testimony was 
later discounted by the COMMISSION itself, which con- 


——s 
7 References are to the pagination of the Transeript, exhibits, pleadings, end 
opinions which have been printed in the Joint Appendix in chronological order. 
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cluded that his customers were not customers of one of 
GIANT’s participating suppliers.® 

Internally, the COMMISSION’s opinion is totally incon- 
sistent. Where the COMMISSION found that Brager’s 
customers were not customers of one of GIANT’s partici- 
pating suppliers, it should also have found that Kaufman 
was not a customer of a participating supplier either. 
Kaufman testified that his Federal Supermarket was one 
of eight sponsored by Union Wholesale Grocery Company. 
Each Federal Supermarket, he testified, bought almost all 
of its merchandise through this sponsor (T.R. 772). In 
this manner, each Federal Supermarket purchased and sold 
products manufactured by Wilkins Rogers Milling Com- 
pany, John H. Wilkins Company, Crosse & Blackwell, 
Tetley Tea, Joseph Wilkinson Company and Minute Maid 
Company (T.R. 762-764, 775, 776).° 


Surely, Mr. Kaufman’s testimony does not establish that 
he was a customer of one of GIANT’s participating sup- 
pliers; it merely establishes that Union Wholesale Grocery 


Company was a customer of some of GIANT’s suppliers, 
and that Mr. Kaufman, personally, did not receive an ad- 
vertising allowance from some of those suppliers. But 
there was no proof that any of GIANT’s suppliers were 
under an obligation to make an offer of, or pay, an allow- 
ance similar to that granted to GIANT, to Mr. Kaufman. 
These suppliers sold to Union, and not to Kaufman or Fed- 
eral. The mere showing that an allowance was not offered 
to a competitor of GIANT is not the equivalent of proof 
that there in fact existed a customer of the supplier who 
competed with GIANT. Cf. Atalanta Trading Corp. v. 
Federal Trade Commission, supra. 


The COMMISSION’s conclusions that GLANT’s partici- 
pating suppliers violated Section 2(d) of the Clayton Act 


8 Opinion of the Commission, —— F.T.C. —— (1961), page 3 (T.B. 504). 


9 Each of these suppliers was alleged to have made advertising allowances 
to GIANT during ono of its anniversary sales, which it did not make available 
to other of its respective customers competing with GIANT. 
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are clearly predicated upon speculation, surmise, and con- 
jecture, and do not meet the test of substantiality. The 
COMMISSION’s record shows nothing more than that cer- 
tain of GIANT’s suppliers entered into special arrange- 
ments with GIANT during its anniversary sales. Section 
2(d) does not ban such special arrangements. ‘‘The Sec- 
tion does not ban all promotional allowances, nor even all 
allowances which are ‘the result of private negotiations’ ”’ 
or even allowances which are the result of ‘‘ ‘a plan tailored 
exclusively to fit the desires of the two parties negoti- 
ating.” ”? Atalanta Trading Corp. v. Federal Trade Com- 
mission, supra, at 370, 372. The argument that private 
promotional allowances are banned by Section 2(d) rans 
counter to the basic concept of free competition. 


B. The Record Does Not Support the Commissian’s Finding 
That Giant “Knew” That Its Suppliers Had Violated Sec- 
Son 2(d) of the Clayton Act by Participating in Its Anni- 
versary Sales 

To sustain the charge that GIANT ‘‘knew’’ that its sup- 
pliers violated Section 2(d) by participating in its anni- 
versary sales, the COMMISSION, under the principles 
delineated by the Supreme Court in Automatic Canteen Co. 

v. Federal Trade Commission, supra, had to show by com- 

petent and substantial evidence upon the whole record that 

GIANT knew: (a) that the allowances made to it by its 

suppliers during its anniversary sales were not offered to 

other customers of such suppliers competing with GIANT; 

(b) on proportionally equal terms; and (c) that the sup- 

pliers had no defenses to the unlawfulness of the allow- 

ances (assuming unlawfulness in fact). 


_—- 
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It is difficult to understand how the COMMISSION im- 
puted knowledge to GIANT of the essential facts of unlaw- 
fulness when the COMMISSION was unable to establish 
these facts itself when put to its proof after a long and 
thorough investigation. Yet this is precisely what the 
COMMISSION sought to do through a strained and curious 
analysis of the facts in the record. 


The COMMISSION made no attempt whatever to prove 
that GIANT had any knowledge of the evidential prerequi- 
sites which have been outlined. Rather, it sought, by a 
forced construction of the facts, to prove that GIANT 
‘“‘must have known’ that the allowances which it re- 
ceived were unlawful. Both the Examiner, whose opinion 
the COMMISSION adopted, and the COMMISSION an- 
chored their ultimate conclusion—that GLANT had knowl- 
edge of the unlawfulness—upon the simple factual predi- 
eate that GIANT’s anniversary contracts had been initiated 
by GIANT and not by GIANT’s suppliers. From this, 
both the Examiner and the COMMISSION reasoned, be- 
cause these contracts were in addition to the regular co- 
operative advertising contracts that GLANT had with many 
of its suppliers, that GIANT had to know that it was get- 
ting preferred treatment." From these facts, the COM- 
MISSION concluded that GIANT ‘‘knew”’ that the allow- 
ances which it received from its suppliers during its anni- 
versary sales were unlawful. 


The difficulty with this logic is at once apparent. There 
is no rational connection between the conclusion that 
GIANT had knowledge of unlawfulness and the predicates 
on which that knowledge depended. Both the Examiner 
and the COMMISSION had concocted and relied upon an 
imperfect syllogism. 


—— 


11 Initial Decision, pp. 23-24 (T.R. 406-407). 


12 Initial Decision, pp. 23-24, 29 (T.R. 406-407, 412); Opinion of COM- 
MISSION, — F.T.C. (1961), pp. 45 (‘T-R. 505-506). 
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The Examiner was rather fatalistic about his whole ap- 
proach to GLANT’s actions. He reasoned that ‘‘every man 
is presumed to know the reasonable and probable conse- 
quences of his acts.””* As a result, he concluded that 
GIANT was responsible for its acts in initiating its anni- 
versary contracts, irrespective of its actual or constructive 
knowledge, whenever the ultimate proof showed that the 
allowances which it received were in fact unlawful. The 
impediment to this ruling in this case, however, is that the 
argument has been expressly repudiated by the Supreme 
Court. In Automatic Canteen Co. v. Federal Trade Com- 
mission, supra, at 71-72, the court stated: ‘‘The Commis- 
sion argue[d] that Congress was attempting to reach buy- 
ers who through their own activities obtain a special price 
and that ‘knowingly to induce or receive’ can be read as 
charging such buyers with responsibility for whatever un- 
lawful prices result ...’? The Supreme Court rejected 
this argument, and variations thereof, because it would in 
effect strike the word ‘‘knowingly’”’ from 2(f), and ‘‘would 
apprehend any buyer who engages in bargaining.”’ 

To buttress their conclusion that GIANT had knowledge 
of unlawfulness, and the factual foundations therefor, both 
the Examiner and the COMMISSION imputed knowledge 
that GIANT anniversary contracts were ‘<impossible to 
proportionalize”’ and from this inferred that GIANT had 
knowledge of the fact of illegality. The Examiner “ [could] 
not believe that GLANT’s [officers] did not know that the 
contract [GIANT] offered to [its] suppliers was, upon its 
very face, impossible to proportionalize.’”* This conclu- 


—_—_— 


12 Intial Decision, at page 29 (TR 412). 
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sion, in the language thus framed, constitutes a frank ad- 
mission that there was no evidence in the record to sustain 
a finding of knowledge. Moreover, a finding that the con- 
tracts were ‘‘impossible to proportionalize’”’ is directly 
contrary to the substantial evidence in the record. Several 
of the COMMISSION’s witnesses stated that it was their 
belief that GLANT’s anniversary contract could be propor- 
tionalized: Speeler (T-R. 843-845), Fitzgerald (T.R. 673- 
675), and Aston (T-R. 884). There was no evidence of pro- 
bative value in the record to refute the testimony of these 
witnesses. The simple fact is that GIANT’s anniversary 
contracts could have been proportionalized. One means 
would have been to take the percentage of sales to GIANT 
that the allowance represented and apply that percentage 
of the sales to other customers of such suppliers. If the 
amounts thus derived were not sufficient to satisfy the cost 
of the services defined in GIANT’s anniversary contracts, 
alternative plans could have been adopted. See In the 
Matter of Lever Brothers Co., et al., 50 F.T.C. 494 (1953). 


The fact that GLANT’s anniversary contracts could not 
be fitted into a supplier’s national cooperative advertising 
program has no probative value in the absence of any 
proof that GIANT knew that its suppliers could not make 
anniversary allowances available to other of their custom- 
ers who competed with GIANT in GIANT’s trading arca. 


Knowledge of illegality cannot be inferred from the 
fact that allowances were made for a special anniversary 
sale. As already pointed out, Section 2(d) of the Clayton 
Act does not ‘‘ban all promotional allowances, nor even 
all allowances which are ‘the result of private negoti- 
ations.’ ’? Moreover, the record shows that GIANT’s com- 
petitors conducted anniversary sales substantially similar 
to those which GIANT conducted. GLANT patterned its 
anniversary sales after the anniversary sale of one of its 
principal competitors. GIANT knew that some of its com- 
petitors were receiving advertising allowances similar to 
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those which it received during its anniversary sales. 
Finally, there was no proof in the record that competitors 
of GIANT were customers of suppliers who participated 
in GLANT’s anniversary sales. 


To farther fortify its position that GIANT ‘‘must have 
known”? that its contracts were (a) ‘incapable of propor- 
tionalization”’ and (b) unlawful, the COMMISSION relied 
upon dozens of replies which GIANT received from sup- 
pliers from whom it had requested anniversary promo- 
tional allowances. None of these replies were from sup- 
pliers who participated in any of GIANT’s anniversary 
sales. This evidence has no probative value. A sampling 
of this evidence shows that some of GIANT’s non- ici- 
pating suppliers declined participation: (a) on advice of 
counsel (Commission Exhibits, TR. 1581, 1644); (b) be- 
cause they were financially unable to make a similar allow- 
ance available to all of their customers (Commission 
Exhibits, TR. 1583, 1591, 1595); and (c) because they 
offered no co-operative advertising allowances of any kind 


(Commission Exhibits, TR. 1609, 1617, 1625, 1633). It is 
significant that in many of these letters the suppliers re- 
ferred to the numerous invitations which they received 
from various of their customers, requesting participation 
in a sale similar to that conducted by GIANT (Commis- 
sion Exhibits, TR. 1583, 1589, 1591, 1601, 1605, 1607, 1609, 
1615, 1619, 1621, 1656, 1758). 


None of the foregoing exhibits supports the conclusion 
that GIANT had knowledge that the allowances which it 
received during the course of its anniversary sales were in 
fact illegal or proscribed by Section 2(d) of the Clayton 
Act. This evidence demonstrates nothing more than the 
fact that these suppliers failed to participate in GIANT’s 
anniversary sales. No illegal allowances resulted from 
requests for allowances made by GIANT to these suppliers. 
To conclude therefore, from these exhibits or from the 
testimony of suppliers who failed to participate in 
GIANT’s anniversary sales that GIANT had knowledge 
that its suppliers were violating Section 2(d) of the Clay- 
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ton Act by participating in these sales is hardly tenable. 
Such a conclusion also runs counter to established rules of 
evidence. See, supra, pages 10 to 13, hereof. 


The only conclusions that can be drawn from the sub- 
stantial evidence in the record are that GLANT did not 
know that the allowances which it received during its anni- 
versary sales were unlawful (assuming that they were) ; 
that GIANT had no way of knowing that the allowances 
were unlawful; and that GIANT had every reason to be- 
lieve that the advertising allowances which it received from 
its suppliers were in fact lawful. 


Tn the record there is testimony of seven witnesses whose 
companies participated in GIANT’s anniversary sales: 
Samuel H. Rogers (T.R. 643-661), William J. Fitzgerald 
(T.R. 661-681), S. H. Thornton (T.R. 682-692), Clark 
Diamond (T.R. 745-753), Jerome Neuman (T.R. 820-827), 
William Speeler (T.R. 661-681), and Samuel Rich (T-R. 
861-866). Three of these witnesses [Rogers, Fitzgerald, 
and Neuman] stated that their companies had par- 
ticipated in advertising programs similar to GIANT’s 
anniversary sales, including but not limited to programs 
sponsored by Food Fair, Inc., District Grocery Stores, 
Square Deal Market Co., and American Stores. One of 
them [Diamond] stated that he considered GIANT’s anni- 
versary contract in line with arrangements on proportion- 
ally equal terms that his company had made with other 
of its customers. Two of them [Rich and Speeler] stated 
that their companies would have made an allowance simi- 
lar to that made to GIANT to other of their company’s 
customers on proportionally equal terms because they were 
required to do so by law. The testimony of two witnesses 
whose companies participated in GIANT’s anniversary 
sales was stipulated: Leon Rubin and E. C. Parker. The 
stipulation with respect to Rubin’s testimony was limited 
solely to the question of participation in GIANT’s anni- 
versary sales (T.R. 866-870). Parker’s testimony was stipu- 
lated to be similar in all respects to Thornton’s (T.R. 819). 
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Mr. Fitzgerald, in the course of his testimony, stated 
that in his opinion the advertising allowances which 
GIANT received during the course of its 19th Anniversary 
Sale could be proportionalized (T.R. 673-675), and Mr. 
Rich, in the course of his testimony, stated that GIANT 
had no way of knowing what his company, Sweets Company 
of America, was offering its customers in the way of adver- 
tising allowances (T.R. 865-S66). 


Mr. Leonard Abel, one of GIANT’s grocery buyers and 
director of its frozen food operations, testified that he per- 
sonally knew that competitors of GIANT were receiving 
advertising allowances from their suppliers for anni- 
versary sales (TR. 621-623). This witness stated that he 
had obtained copies of anniversary contracts which certain 
of their competitors had entered into with suppliers, and 
concluded on the basis of these contracts and on the basis 
of such competitors’ advertising during the course of their 
anniversary sales that such competitors had received ad- 
vertising allowances from their suppliers (T.R. 621-623). 
Mr. Abel stated that before GIANT conducted its first 
anniversary sale in 1954, it had studied other anniversary 
sales which had been held throughout the country, includ- 
ing those held by Food Fair, Inc., Safeway Stores, District 
Grocery Stores, and Square Deal Market Co. (T.R. 612-614). 
This witness also testified that GIANT’s anniversary con- 
tract was specifically modeled after the contract which 
Food Fair, Inc. had used in the course of its anniversary 
sales (T-R. 634). 

Mr. Abel’s testimony conclusively refutes any suggestion 
that GLANT knew that the advertising allowances which 
it was receiving during the course of its anniversary sales 
were not offered to its competitors. 

To conclude on the basis of this record that GIANT 
knowingly induced or received illegal allowances from cer- 
tain of its suppliers which were not offered to customers 
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of such suppliers who were competing with GIANT is 
absurd and ridiculous. 


The COMMISSION’s theory of the case casts the onerous 
burden of establishing the fact of legality upon the recipient 
of an allowance. Under this theory, it would be necessary 
for GIANT to establish the lawfulness of an allowance 
before accepting it, for otherwise it is imputed to have 
knowledge of its illegality whenever the ultimate facts 
show it to be unlawful. This theory of the case requires 
GIANT to determine facts which are not within the scope 
of its own knowledge before it can accept a payment for 
special services which it performs under contract. It re- 
quires GIANT to examine the account books (which are not 
even available to it) of more than 500 of its suppliers 
located in all sections of the United States, with reference 
to transactions between such suppliers and other of such 
suppliers’ customers, in order to determine the legality 
of an allowance from the supplier. Within the limits of 
due process, GIANT cannot be required to do this. Auto- 


matic Canteen Co. v. Federal Trade Commission, supra, 
at 74. 


The most significant feature of the record in this proceed- 
ing is the complete absence of any testimony to the effect 
that any of GIANT’s suppliers were coerced into par- 
ticipating in anniversary sales. The record in this proceed- 
ing does show that although many of GIANT’s suppliers 
declined participation, GIANT did not penalize them; it 
continued to deal with them. The evidence also shows 
that the suppliers participated in GIANT’s anniversary 
sales because they believed that they were getting full 
value and benefit from the cost of such participation. The 
competent evidence in the record thus negates any sug- 
gestion that GIANT ‘‘pressured”’ any of its suppliers into 
participating in its anniversary sales. This also refutes 
any suggestion that GIANT’s suppliers sought to put 
GIANT on notice that the allowance which it was soliciting 
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was a violation of the Clayton Act. The following language 
of the Supreme Court in Automatic Canteen Co. v. Federal 
Trade Commission, supra, is relevant: 


“Not only are the arguments of the Commission 
unsatisfying, bat we think a fairer reading of the 
and of what limited legislative elucidation 

we have points toward a reading of §2(f) making it 
unlawfal only to induce or receive prices known to 
be prohibited discriminations. For §2(. f) was explained 
im Congress as a provision under which a seller, by 
informing the buyer that a proposed discount was 
unlawful under the Act could discourage undue pres- 
sure from the buyer. Of course, such devices for 
private enforcement of the Act through fear of prose- 
cation could equally well have been achieved by pro- 
viding that the buyer would be lable if, through the 
seller or otherwise, he learned that the price he sought 
or received was lower than that accorded competitors, 
bat we are unable, in the light of congressional policy, 
as in other antitrust legislation, to read this 
ambiguous language as putting the buyer at his peril 
whenever he engages im price bargaining. Such a 


must be rejected in view of the effect that it 
might have on that sturdy bargaining between buyer 
and seller for which scope was presumably left in the 
areas of our economy not otherwise regulated . . .”’ 
(at page 74). [Emphasis supplied.] 


A realistic appraisal of the whole record in the present 
proceeding fails to reveal any substantial evidence suggest- 
ing that the allowances which GIANT received during the 
course of its anniversary sales were illegal, or that GIANT 
knew or should have known that the allowances which it 
was receiving were illegal (assuming that they were illegal). 
Moreover, there is no substantial evidence in the record 
to rebut the presumptions which must obtain in this pro- 
ceeding: (1) that the ‘good faith’’ of GIANT is always 

until the contrary is shown by proof, Flynn ¢ 
Emrich Co. v. Federal Trade Commission, supra; (2) that 
the anniversary transactions between GIANT and certain 
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of its suppliers were fair and regular and within the law, 
Fidelity & Deposit Co. v. Grand National Bank of St. Louis, 
supra; St. Joseph’s Stockyards Co. v. United States, supra; 
or (3) that GIANT’s suppliers were acting fairly, hon- 
estly, and within the law. Rosenquist v. Harris, supra. See 
also, 1 Jones, Commentaries on Evipence, Sections 47 and 
48, and cases cited therein, supra. 


An examination of the record in the present proceeding 
discloses no evidence from which fair or reasonable pre- 
sumptions or inferences may be drawn, Tot v. United States, 
supra, that the allowances which GIANT received during 
the course of its anniversary sales were illegal, or, assuming 
arguendo that they were illegal, that GIANT kmew that 
they were illegal. The proof in this respect completely fails 
to sustain the finding which the Examiner ‘‘could not 
believe’? did not exist—ie., that GIANT did not know of 
the illegality of the allowances which it received during 
the course of its anniversary sales. 


A fair examination of the record completely refutes the 
conclusions which the Examiner and the COMMISSION 
reached with reference to the unlawfulness of the allow- 
ances which GIANT received and GIANT’s knowledge of 
such unlawfulness. On the contrary, the record clearly 
compels findings which the Examiner declined to make, 
to the effect: 


(1) That GIANT knew that its competitors were receiv- 


ing allowances similar to those which it received during 
the course of its anniversary sales (T.R. 612-614, 621-623) ; 


(2) That GIANT’s anniversary contracts were based 
upon similar anniversary contracts of its competitors 
(T.R. 634); 


(3) That GIANT’s anniversary contracts were capable 
of proportionalization (T.R. 673-675, 843-845) ; 


(4) That GIANT had no way of knowing that its sup- 
pliers were not offering allowances, similar to those which 
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they were making to it, to other of its competitors (T.R. 
$65-966) ; and the legal conclusion that GIANT did not 
know, and had no way of knowing, that the allowances 
which it received from its suppliers were unlawful—if, 
indeed, they were unlawful. 


The COMMISSION’s theory of the case cannot be sus- 
tained. It seeks to penalize GIANT for actions which its 
suppliers refused to take (making offers of allowances 
to GIANT’s competitors). At the moment GIANT ac- 
cepted anniversary allowances from its suppliers, the 
allowances were not unlawful. They became unlawful, if 
they became unlawfal at all, only when GIANT’s suppliers 
sa ently failed to make similar allowances available 
to GIANT’s competitors. GIANT certainly cannot be 
charged with this delinquency on the part of its suppliers 
and certainly had no way of knowing that its suppliers 
were not—if, in fact, they were not—making or going to 
make or did not make allowances available to GIANT’s 


The COMMISSION’s proof established nothing more 
than that GIANT received allowances from some of its 
suppliers during its anniversary sales. The proof is strik- 
ingly parallel to that charged by the COMMISSION In the 
Matter of BR. H. Macy € Co., Inc., Docket No. 7869 (1961). 
There, the Examiner dismissed the complaint with the 
following cogent observations :* 

“Tt is clear that the Federal Trade Commission 
may determine whether an act or practice is unfair 
within the meaning of Section 5 of the Federal Trade 
Commission Act, whether or not such act or practice 
has heretofore been considered or determined to be 


15 Initial Decision, pp- 5-7. 
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unlawful. Except for this expansion of concept in 
the Keppel case, the guidelines expressed in the Gratz 
case have been followed in the decided cases. There 
the Court said: 


‘¢¢The words ‘‘unfair methods of competition’’ 
are not defined by the statute, and their exact mean- 
ing is in dispute. It is for the courts, not the com- 
mission, ultimately to determine as matter of law 
what they include. They are clearly inapplicable to 
practices never heretofore regarded as opposed to 
good morals because characterized by deception, bad 
faith, fraud or oppression, or as against public policy 
because of their dangerous tendency unduly to hinder 
competition or create monopoly. °° *” 


“Of these criteria mentioned, there are two that could 
be involved here. First, was there ‘oppression’ in- 
volved in these solicitations? Were the vendors faced 
with a choice of donating or risking the loss of sales 
to a valued account, or, if they were not faced with 
this choice, did respondent expect them to so believe? 
There is no evidence that this was the vendors’ choice 
or that respondent’s solicitors expected them to believe 
that it was. The solicitors were instructed to advise 
the vendors that whether they donated or not the deci- 
sion would not affect future dealings. Because of the 
nature of the buyer-seiler relationships, the vendors 
continually sought to maintain the good will of the 
Macy buyers and the Macy buyers and executives who 
planned the solicitations knew this, but this is not saffi- 
cient to impute to them knowledge that they were fore- 
ing a choice upon the vendors, or knowledge that the 
vendors so believed. There is evidence that some 
vendors feared that they were faced with such a choice. 
but respondent’s acts were not the kind or degree of 
oppression which the law has condemned. 


“The other element to be considered is the effect 
of the solicitations on competition. Gratz uses the 
phrase ‘tendency unduly to hinder competition’ which 
may be equated with ‘may be substantially to lessen 
competition’. It is concluded that the evidence does 
not show a reasonable likelihood of a substantial lessen- 
ing of competition between vendors or between Macy 
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and its competitors. The most that can be said is that 
Macy profited at the expense of some suppliers who 
may or may not have also profited through increased 
sales of Macy. There is no direct evidence that com- 
petition at the retail level was significantly affected. 
These donations cannot be considered in the same light 
as price differences which recur order after order. 


“Tt may be, as counsel supporting the complaint 
contends, that acts such as are involved here circum- 
vent Section 2(d) of the Clayton Act, but it does not 
necessarily follow that they are inherently unfair and 
constitute per se violations of the Federal Trade Com- 
mission Act. 

Tt cannot be concluded that respondent’s acts, as 
herein found, were inherently unfair, or that the evi- 
dence shows the probability of a substantial lessening 
of competition resulting from them, however, since the 
solicitations could be repeated and have a cumulative 
effect, the order of dismissal which follows is without 
prejudice.”’ 


The legislative histories of the Clayton Act, as amended 
by the BRobinson-Patman Act, and the Federal Trade Com- 
mission Act, as amended, clearly compel the conclusion that 
these acts are mutually exclusive. The Federal Trade 
Commission Act may not be used to reach that generic type 
of conduct which the Clayton Act, as amended, does not 
prohibit; and the Clayton Act, as amended, may not be 
used to reach the generic type of conduct not prohibited 
by the Federal Trade Commission Act. 


Twelve years after the Clayton Act, extensive research 
was conducted concerning preferential treatment in the 
form of promotional allowances accorded chain stores. It 
culminated in the final report on the chain-store investiga- 
tion. See Senate Document No. 4, 74th Congress, 1st Ses- 
sion, pp. 53-65 (1934). This report made Congress fully 
aware of the practices encompassed by the terms of this 
complaint more than nine years prior to the enactment of 
the Robinson-Patman amendments to the Clayton Act. 
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The principles of illegality enunciated by Section 2(d) 
were squarely before the conferees of both houses when they 
considered the proposed legislation which was subsequently 
enacted as the Robinson-Patman Act. Both the original 
Robinson Bill in the Senate and the Patman Bill in the 
House contained provisions which were almost identical 
to the present Section 2(d). See Senate Report No. 1502, 
74th Congress, 2d Session, pp. 2, 7-8 (1936) ; House Report 
No. 2287, 74th Congress, 2d Session, pp. 2, 15-16 (1936). 


The conferees clearly intended to limit Section 2(f), 
which had been added in the course of Senate floor debate 
(Congressional Record, 80th Congress, 1936, at p. 6428), 
to the inducement or receipt of a ‘‘price’’ discrimination 
as defined by Section 2(a). Congressman Utterback, Chair- 
man of the House Managers on the Robinson-Patman Act 
described Section 2(f) as follows: 


“‘The closing paragraph of the Clayton Act, for 
which Section 1 of this bill provides, makes equally 


liable the person who knowingly induces or receives a 
discrimination tn price prohibited by the amendment. 
This affords a valuable support to the manufacturer 
in his efforts to abide by the intent and purpose of 
the bill. It makes it easier for him to resist the demand 
for sacrificial price cuts coming from mass-buyer cus- 
tomers, since it enables him to charge them with the 
knowledge of the illegality of the discount, and equal 
liability for it, by informing them that it is in excess 
of any differential which his difference in cost would 
justify as compared with his other customers. 


‘“‘This paragraph makes the bayer liable for know- 
ingly inducing or receiving any discrimination tn price 
which is unlawful under the first paragraph of the 
amendment. That applies both to direct and indirect 
discrimination; and where, for example, there is dis- 
crimination in terms of sale, or in allowances connected 
or related to the contract of sale, of such a character 
as to cee or ee an ee discrimination in 
price, the liability for knowingly inducing or receiving 
such discriminaton or allowance is clearly provided 


32 


for under the later paragraph above referred to.’’ 80 
Cong. Rec. 9419 (1936). [Emphasis supplied.] 


Farther evidence of Congressional intent to limit the 
purview of Section 2(f) may be found in Section 2(c). This 
subdivision, proseribing phantom freight, specifically for- 
bids both its payment and its receipt. 


Congress intended to distinguish the receipt of price 
discriminations from preferential promotional allowances. 
That Congress differentiated price discriminations from 
preferential promotional allowances is made abundantly 
clear by reference to the specific language of Section 2(f) of 
the Robinson-Patman Act. Its application is limited 
specifically to ‘‘discriminations in price.”? The basis for 
making this distinction rests upon the fact that once a buyer 
knows the price at which a seller is offering his product to 
the buyer’s competitor, the buyer knows whether the price 
he pays is higher or lower. By contrast, the recipient of a 
payment made im return for promotional services has no 
way of knowing whether sach payments are being offered on 
proportionally equal terms to all competitors unless he 
knows the volume of business done by the supplier with each 
of the buyer’s competitors as well as the cost to the supplier 
of all similar programs entered into with those competitors. 
Congress, in enacting Section 2(f), understood that it 
could not and should not impose upon buyers the sub- 
stantial task of determining such facts which were the 
necessary predicates of any sound judgment on propor- 
tionality. Cf. Automatic Canteen Co. v. Federal Trade 
Commission, supra. 


The dichotomy established by Congress between price 
discriminations and preferential promotional allowances 
was sensible and compelled by necessity. The recipient of 
a price discrimination, if conscious of the fact that it is 
a discrimination, is virtually on notice that the illegality 
cannot and will not be rectified. An adjustment in price 
by a supplier to all of the recipient’s competitors would 
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rarely be undertaken. On the other hand, the giving of 
promotional allowances is inherently susceptible to the 
invitation of all competing buyers from the moment of time 
that it is first accorded to one buyer. The making of one 
allowance at that point of time creates no discrimination 
banned by Section 2(d) unless the seller resolves after 
making the first payment not to proportionalize the allow- 
ance to his other customers. The recipient of an allowance 
is conscious only that the same allowance, or its equivalent, 
must be available to each of its competitors. Moreover, 
since most promotional allowances are calibrated on fature 
sales, it is impossible initially to determine whether or 
not the allowance which the recipient gets is in fact 
proportional. 


The differing operations of Sections 2(d) and 2(f) sub- 
stantiate the conclusion that the recipient of an allowance 
is not a wrongdoer in any sense. That conclusion forbids 
the use of Section 5 of the Federal Trade Commission Act 
as a means of creating illegality when the Congress has 


clearly and specifically refused to do so. 


The Examiner, whose opinion the COMMISSION 
adopted, sought to support his conclusion that Section 5 
was applicable to the practices delineated in the complaint 
by asserting that the practices alleged in the complaint 
were counter to the policy of the Clayton Act as amended by 
the Robinson-Patman Act, and thus fell within the broad 
proscription of the Federal Trade Commission Act; citing 
Federal Trade Commission v. Cement Institute, 333 U.S. 
683, 68 S. Ct. 793 (1948); Federal Trade Commission v. 
Motion Picture Advertising Service Co., 344 U.S. 392, 73 
S. Ct. 361 (1952) ; and Carter Carburetor Corp. v. Federal 
Trade Commission, 112 F. 2d 722 (C.A. 8, 1940). The 
decisions cited by the Examiner, however, like other author- 
ities delineating the broad reach of the Commission’s 
authority to prevent unfair competitive practices, have no 
applicability to conduct that the Congress has intentionally 
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refused to forbid and has excluded from a specific and 
detailed statutory scheme. Where, as here, the Congress 
has affirmatively prohibited certain acts, and at the same 
time has intentionally and expressly declined to render 
unlawful different but conceptually related acts, there is 
no room to argue that the acts exempted from proscription 
may nevertheless be considered illegal under the broad 
and ambulatory language of an earlier law. An earlier 
and general statute cannot be extended to illegalize the 
type of conduct that the ‘Congress has declined to condemn 
in a later and specific statute. See 2 Sursentann, Statv- 
sory Cossravoriox, § 5204, pp. 541-543 (3d ed. 1943); 82 
CIS. 2d § 369 (1953) ; ef. Chicago River & Indiana R. Co. 
v. Brotherhood of Railroad Trainmen, 229 F. 2d 926, 932- 
933 (C.A. 7, 1956) ; aff’d. 353 TS. 30, 77 S. Ct. 635 (1957). 


In order to proceed against the type of conduct described 
in the complaint herein, the COMMISSION must rely on 
the Clayton Act as the source of its enforcement authority.”* 
The COMMISSION cannot—in the same breath—invoke the 


and policy of the Clayton Act for the general 
authority to proceed in this area, and then disclaim the 
Timitations on that authority, which are so clearly set forth 
in Sections 2(f) and 2(d) of the very Act. 


The COMMISSION conceded that GIANT was engaged 
im commerce in the business of marketing meats, meat food 
produets, livestock products, dairy products, poultry prod- 
ucts, and eggs.* The competent evidence in the record 
showed that GIANT: 


16 Indirectly, the COMMISSION sought to do this in its Amended Com 
plaint, which charged GIANT with diverting the anniversary allowances to 


27 Opinion of Commission, 54 FTC. 1881, 1882 (1957); see T.B. 200. 
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1. manufactured and/or prepared meat and/or meat 
food products (meaning all edible products and by-products 
of the slaughtering and meat industry), such as sausage, 
hamburger, lamb patties, pot pies, and the various carcass 
meats which are cut, sliced, or fabricated into finished form 
and put in GIANT’s own packages for sale in commerce; 


2. prepared meats and/or meat food products by slicing, 
cutting, fabricating, boning, rolling, and placing in 
GIANT’s own containers meats and/or meat food prod- 
ucts; and 


3. owned 100 shares of stock in Ammovz & Co., which 
Company buys livestock in commerce for the purpose of 
slaughter within the meaning of the Packer Act.¥ 


For the fiscal year ending April 28, 1957, GIANT mar- 
keted meats and kindred packer products valued at $23,- 
600,000. For the same period it also manufactured packer 
products of a substantial value. 


By the definition set forth in the Packer Act, supra, 
GIANT was clearly a ‘‘packer.”? Twice the Examiner” 
concurred in this view,’™* and twice the COMMISSION 
reversed.” 


The Packer Statute, in pertinent part, provided (7 U.S.C. 
191): 
‘“When used in this chapter— 
‘The term ‘packer’ means any person engaged in 
the business (a) of buying livestock in commerce for 
purposes of slaughter, or (b) of manufacturing or 


18 Established by affidavits of GIANT, which the COMMISSION did not 
controvert (T.R. 151-168, 217). 


29 The original Examiner, the Hon. Frank Hier, who died prior to the 
conclusion of this case and the initial decision herein. 

19a Initial Decisions dated August 7, 1957 (T.R. 171-175), and April 16, 
1958 (T.R. 225-228). 

20 54 F.T.C, 1881-1882 (1957), and —— F.T.C. —— (1959); see T.R. 197- 
202 and 250-256, respectively. 
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¢ meats or meat food products for sale or 
shipment in commerce, or (c) of manufacturing or 


pre. livestock products for sale or shipment in 
commerce, or (a) of marketing meats, meat food prod- 
ucts, livestock products, datry products, poultry, poul- 
try products, or eggs, t™ commerce; but no person 
engaged in such business of manufacturing or prepar- 
ing levestock products or am such marketing business 
shall be considered a packer unless— 

*€(1) Such person is also engaged in any business 
referred to in clause (a) or (b) of this section, or 
unless 

“<(2) Such person owns or controls, directly or im- 
directly, through stock ownership or control or other- 
wise, by himself or through his agents, servants, or 
employees, any interest im any business referred to im 
clause (a) or (b) of this section, .. .” {Emphasis 
supphed.] 


On the first jurisdictional appeal, the COMMISSION 
erred in holding that GIANT’s activities in preparing meat 
food products, by cutting, slicing, and grinding, and its 
mannfacturing activities, which inelnded the production of 
sausage and pot pies, did not meet the test of the Act. 
This decision ignored the relevant precedents : 


On numerous occasions, the making or production of 
sansage has been construed to be manufacturing: Com- 
monwealth v. Mayer, 180 Va. 466, 23 S.B.2d 353 (1942); 
Commissioner of Corporations and Taxation v. Assessors 
of Boston, 321 Mass. 90, 71 N.E.2d 874 (1947); State v. 
Magnolia Packing Co., 213 La. 661, 35 So.2d 422 (1948) ; 
Morris & Co., Inc. v. Commonwealth, 116 Va. 912, 83 S.E. 
408 (1914). 

The term ‘“‘prepare”’ has also been defined in numerous 
instances. Buack’s Law Drortowazy, 4th Edition (1951), 
at page 1344, defines ‘prepare’? to mean: 

“to provide that necessary means; to make ready; 
to provide that which is appropriate or necessary.” 
{Emphasis supplied.] 
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In United States v. Conkey & Co., 12 Ct. Cust. App. 552 
(1925), the term ‘‘prepared’’ was defined for the purpose 
of determining whether or not frozen lamb was a prepared 
meat within the purview of the Tariff Act of 1922. The 
Court said (at page 555) : 

‘,.. When used in the tariff sense, the word ‘prepared’ 
is sometimes used synonymously with ‘preserved,’ but, 
in a general sense, it implies that fresh or raw material 
has undergone certain mechanical changes, such as 
cutting, slicing, grinding, mashing, mixing, etc., and 
usually implies that it has been sdvanesd toward the 
condition in which it is used, and frequently such 
preparation either aids or accomplishes preservation.” 


On the second jurisdictional appeal, the COMMISSION 
again erred by holding alternately: (a) that the practices 
proscribed by the complaint did not relate primarily to 
packing activities; and (b) that GIANT’s interest im 
ARMOUR was de minimis; and that, as a result, the 
COMMISSION, and not the Department of Agriculture had 
jurisdiction over GIANT. In any event, said the COMMIS- 
SION, both the Packer Act and the Commission Act had 
been amended by Public Law 909 of the 85th Congress, 
Second Session, to avoid any jurisdictional conflict be- 
tween the Department of Agriculture and the Federal Trade 
Commission, and ‘‘we construe that amendment to be retro- 
active in its operation and, hence, applicable to proceedings 
pending before the Commission at the time it became 
effective.”? Again, the COMMISSION had ignored rele- 
vant precedents. 


In the Matter of Food Fair, 54 F.T.C. 392 (1957), the 
COMMISSION had held that Food Fair was a ‘‘packer”’ 
not only as to its packing plant in Elizabeth, New Jersey, 
but as an entity as to all of its activities, irrespective of 
whether they related to packing activities. It also found 
that the practices condemned by the Food Fair complaint, 


2272 Stat. 1749. 


3s 


which were identical™ to those condemned by the COM- 
MISSION complaint against GIANT, were within the 
ambit of the Packer Act: Section 202, 7 U.S.C. 192(a). 
See also In the Matter of Armour & Co., Docket No. 6409 
(1956); and see United Corporation v. Federal Trade 
Commission, 110 F.2d 473 (C.A. 4, 1940). 


The COMMISSION’s conclusion that GIANT’s interest 
in ARMOUR was too trivial ignores the precise language 
of the Statute, which refers to ‘‘any interest.”” Cf. Federal 
Deposit Insurance Corp. v. Winston, et al., 131 F.2d 780, 
782 (CA. 6, 1942). And, surely, the COMMISSION’s 
conclusion that the 1958 amendments to the Packer and 
Commission Acts are retroactive constitutes an unconsti- 
tutional ex post facto application of that legislation. 


Had the COMMISSION sustained the Examiner’s hold- 
ing that GIANT was a ‘‘packer,’’ as it should have, then 
under a proper application of the relevant provisions of 
Section 406(b) of the Packer Act, 7 U.S.C. 227, and Section 
5(a)(6) of the Commission Act, 15 U.S.C. 45(a) (6), the 
complaint against GIANT would have remained dismissed. 
The Court should now do what the COMMISSION erro- 
neously failed to do. 


Iv. SHOULD AN ORDER BE JUSTIFIED BY THE RECORD, IT 
SHOULD PROSCRIBE ONLY THAT GENERIC TYPE OF CON- 
DUCT DEFINED BY THE PROOF 


The Order entered by the COMMISSION requires 
GIANT to forthwith cease and desist from: 


“Inducing, receiving or contracting for the receipt of 
anything of value from any supplier as com nsation 
or in consideration for services or facilities furnished 


2 The Pood Fair complaint was initiated on the same day as the GIANT 
complaint herein 2s a companion case. The effect of the COMMISSION’s 
ruling in Food Fair is to divest itself of jurisdiction from Food Fair. Yet, 
the COMMISSION retains jurisdiction over GIANT for precisely the same 
practices and seeks to restrain them through the Cease and Desist Order, 
whieh is the subject of this review. 
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by or through respondent in connection with the proc- 
essing, handling, sale or offering for sale of products 
purchased from such supplier, when respondent knows 
or should know that such compensation or consideration 
is not affirmatively offered or otherwise made available 
by such supplier on proportionally equal terms to all 
of its other customers competing with respondent in 
the sale and distribution of such supplier’s products.”’ 


The Order thus incorporates the language of both Sec- 
tions 2(d) and 2(f) of the Clayton Act, supra. Its effect is 
to make GIANT an accessory to any allowances made 
to it by any of its suppliers, which are forbidden by 
Section 2(d). It proscribes conduct which is character- 
istically different from that which is condemned by the 
complaint. The Order is therefore fatally vague. The 
Order should be worded so that it describes specifically 
the nature of the acts which it is intended to restrain. 


The Order requires GIANT to make a determination 
that its suppliers have ‘‘affirmatively’’ offered allowances 
to GIANT’s competitors. Such a requirement constitates 
an undue and unreasonable burden and cannot be condoned. 


Orders to cease and desist should be so worded that 
“‘they may be understood by those against whom they are 
directed.’? Federal Trade Commission v. Cement Institute, 
supra, at 726; American Chain & Cable Co. v. Federal 
Trade Commission, 139 F.2d 622, 623 (C.A. 4, 1944). Orders 
should not be so worded that they simply enjoin a violation 
of law. Swift & Co. v. United States, 196 U.S. 375, 396, 
25 S.Ct. 276 (1905); and see the legislative history to the 
1959 amendment of the Clayton Act, which conformed the 
enforcement provisions of Section 2 of that Act to those 
which had already been incorporated in the Federal Trade 
Commission Act in 1938, 15 U.S.C. 21, 73 Stat. 243; H.R. 
Rep. No. 580, 86th Cong., Ist Sess. (1959). 
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CONCLUSION 


For all of the foregoing reasons, the final Order to 
Cease and Desist entered by the COMMISSION against 
GIANT should be wholly set aside. 


Respectfully submitted, 


Rarmoxp R. Dickey 
Brrxagp Gorpon 
Rosset F. Rotnick 


Attorneys for Petitioner 
Of Counsel: 


Daxzansex & DicKEy 
1120 Connecticat Avenue, N. W. 
Washington 6, D. C. 


November 27, 1961. 


Fm ‘Taipe : Cosas, soe i 


tle 


fs 

“Om Peon fr Reson of rar oC Dsl” 

C ode aEuDenion 
“ees 


a ge bs arate panes nis 
me tec State fay 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondent, the questions presented 
by the record, the petition for review, and petitioner’s ar- 
guments, are: 


1. Whether the facts, asserted by petitioner and as- 
sumed arguendo by the Commission, that— 


a. petitioner regularly buys slaughtered carcasses 
of various animals which butchers in its individual 
stores cut and trim and (in part) make into meat loaf 
and sausage before sale, and 

b. after the proceeding before the Commission had 
begun petitioner purchased 100 shares of the common 
stock of Armour & Company, 


render petitioner subject to the exclusive jurisdiction of 
the Secretary of Agriculture, under the provisions of the 
Packers and Stockyards Act of 1921, 42 Stat. 159, as 
amended, 7 U.S.C. 181 et seq., with respect to the practices 
involved in this case, and exempt it from the jurisdiction 


of the Federal Trade Commission under Section 5(a) (6) 
of the Federal Trade Commission Act, 72 Stat. 1749, 15 
U.S.C. 45(a) (6), with respect to them. 

2. Whether the record contains substantial evidence in 
support of the Commission’s findings that— 


a. the promotional payments which petitioner ad- 
mittedly induced and received from its suppliers were 
not made available by them on proportionally equal 
terms to all other of their customers then competing 
with petitioner in the sale and distribution of the pro- 
ducts for promotion of which the payments were made ; 
and 

b. petitioner knew or should have known those facts. 


3. Whether, under the facts found by the Commission, 
including such of the above as are supported by substantial 
evidence, petitioner’s suppliers violated Section 2(d) of 


(x) 


r 


the Clayton Act, 46 Stat. 1526, as amended, 15 U.S.C. 13(4), 
by making their payments to petitioner. 

4. Whether, under the facts found by the Commission, 
inclnding such. of the above as are supported by substantial 
evidence, petitioner violated Section 5(a) (1) of the Fed- 
eral Trade Commission Act, 66 Stat. 639, 15 U.S.C. 45(a) 
(1), by inducing and receiving the payments from its sup- 


5. Whether the terms of the order to cease and desist are 
proper in the circumstances of this case. 


INDEX 


Counterstatement of the case 
The proceeding before the Commission 


Summary of Argument 
Argument 
I. Petitioner is subject to Commission juris- 
diction with respect to the matters involved 
herein 
A. Petitioner was not and is not a 
‘‘packer’’ within the meaning of Sec- 
tion 201 of the Packers and Stock- 
yards Act, and therefore was not and 
is not exempt from the Commission’s 
jurisdiction 
. The Commission’s jurisdiction must be 
determined as of the date of the issu- 
ance of its order to cease and desist, 
and as of that date petitioner was not 
subject to the Packers and Stockyards 
Act, as amended, with respect to the 
matters involved in this case, and 
therefore was not and is not exempt 
from Commission jurisdiction 
I. The knowing inducement and receipt of dis- 
criminatory payments of the type declared 
illegal by Section 2(d) of the Clayton Act 
constitute unfair methods of competition 
and unfair acts and practices in commerce, 
in violation of Section 5(a)(1) of the Fed- 
eral Trade Commission Act 
III. The challenged findings of the Commission 
are supported by substantial evidence, and 
therefore are conclusive 
A. The suppliers violated Section 2(d) 
of the Clayton Act by contracting to 
make and making their payments to 
petitioner 


B. Petitioner induced and received the 
payments from its suppliers with 
knowledge of all the facts making 
those payments unlawful 

C. No form of public injury, including in- 
jary to competition or competitors, 
need be shown to establish that a 
method of competition or an act or 
practice is violative of Section 5 (a) (1) 
of the Federal Trade Commission 
Act .- 

IV. Petitioner is in error in asserting that the 
terms of the order to cease and desist are so 
improper that it must be wholly set aside... 
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IN THE 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,507 
Giant Foop Inc., PETITIONER, 
v. 


Feperat Trape CoMMIsSION, RESPONDENT. 
On Petition for Review of Order to Cease and Desist 
BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon a petition for review 
of an order to cease and desist issued by the Federal Trade 
Commission at the close of a proceeding upon a complaint 
charging petitioner with a series of violations of Section 
5(a) (1) of the Federal Trade Commission Act.? 


The Proceeding before the Commission 


The proceeding was initiated on November 21, 1955, 
through a complaint (Tr. 2-9)? which charged in substance 
that petitioner, a grocery chain then operating twenty- 


166 Stat. 632; 15 U.S.C. 45(a)(1). The section provides: 
Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared 
unlawful. 
2The citation is to the pagination of the record before the 
Commission, as certified to this Court and printed in the separate 
Joint Appendix. 
(1) 
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eight retail stores in the District of Columbia and the states 
of Maryland and Virginia (par. 2; Tr. 2), had violated Sec- 
tion 5 of the Federal Trade Commission Act by inducing 
and receiving, from many of its suppliers, payments as 
compensation or consideration for services or facilities 
which it furnished them in connection with its resale of 
products sold to it by them, which payments, to its knowl- 
edge (par. 9; Tr. 6), had not been made available by them 
on proportionately equal terms to their other customers 
competing with petitioner in the sale and distribution of 
those products. 

Petitioner’s answer (Tr. 57-60) admitted many of the 
facts alleged but denied others and denied that it had vio- 
lated the Act* 

At hearings held before an examiner evidence was re- 
ceived in support of the allegations of the complaint (Tr. 
51246). Thereafter, on June 18, 1957, petitioner filed with 
the examiner a motion to dismiss the complaint for lack 
of Commission jurisdiction over the person of petitioner 
(Tr. 139), and in an accompanying memorandum (Tr. 140- 
50) asserted that on the previous day it had registered itself 
as a “‘packer’’ with the Department of Agriculture, con- 
tended that because of its activities in preparing meat in its 
stores for sale to the public it was a ‘‘packer’’ within the 
meaning of the Packers and Stockyards Act of 1921, as 
amended, and therefore was subject only to the jurisdiction 
of the Secretary of Agriculture. The examiner granted 
the motion (Tr. 171-76), and his ruling was appealed to the 
Commission, which on December 19, 1957, reversed re- 
manded for further proceedings (Tr. 197-202; 54 F. T. C. 
1881). 

On March 24, 1958, petitioner filed a second motion to dis- 
miss for lack of jurisdiction over the person (Tr. 207-08), 


2The complaint subsequently was amended to add a charge 
of an additional and different violation of Section 5; in its final 
action in the case the Commission ruled in petitioner’s favor 
thereon and dismissed that charge, which is not, therefore, discussed 
in this brief. 
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and in an accompanying memorandum asserted that three 
days previously it had bought 100 shares of the common 
stock of Armour & Company, and argued that it was there- 
fore a ‘‘packer’’ within the meaning of the Packers and 
Stockyards Act (Tr. 209-17). The examiner granted the 
motion (Tr. 225-28), and again on appeal the Commission, 
on February 10, 1959, reversed and remanded (Tr. 250-56; 
55 F.T.C. 2058). 

Thereafter the hearings were continued until counsel in 
support of the complaint had rested, petitioner had rested 
without submitting any evidence (Tr. 1116), proposed find- 
ings were submitted (Tr. 271-309, 310-80), and arguments 
heard (Tr. 1124-1205). On March 7, 1960, the examiner 
rendered his initial decision (Tr. 384-415) in which he found 
inter alia that petitioner had knowingly induced and re- 
ceived discriminatory payments from its suppliers, as 
alleged, and in so doing had violated Section 5 of the Fed- 
eral Trade Commission Act. He entered an order requiring 
pétitioner to cease and desist from such violations.‘ 

Petitioner appealed that decision to the Commission, 
which heard the matter on briefs and oral argument and, 
on June 1, 1961, denied the appeal and adopted the exam- 
iner’s decision with respect to those violations, and modified 
the order to cease and desist (Tr. 500-01). In an accom- 
panying opinion it explained its decision of the issues pre- 
sented to it by the appeal (Tr. 502-09). 


The Facts 


Petitioner, a Delaware corporation with its headquarters 
at Landover, Maryland, operates a chain of retail grocery 
stores and supermarkets in Maryland, Virginia, and the 
District of Columbia.’ It buys products from about 500 


+A more detailed history of the complex proceedings is given 
in the examiner’s initial decision, Tr. 385-89. 

5 At the start of the case there were 28 stores, and total sales 
in the fiscal year ending April 30, 1955, amounted to about 
$60,000,000. As of October 14, 1959, the chain included 49 super- 
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manufacturers, processors, and handlers, who are located 
throughout the United States, causes those products to be 
shipped to its warehouses and stores, and resells them to 
consumers in those stores (Tr. 398-99). In so doing it com- 
petes with other businesses similarly engaged in the pur- 
chase and resale of the same products to the public in the 
same area (Tr. 399), including stores reselling the products 
of the suppliers involved in this case (Tr. 404-05, 503-04), 
for the advertising and promotion of which by petitioner 
those supplier’ payments were made to it (Tr. 504-05). 

The discriminatory payments with which this case is con- 
cerned resulted from petitioners’ solicitation of some 500 
of its suppliers to execute “‘eontracts of participation’’, 
prepared and submitted to the suppliers by petitioner, obli- 
gating each supplier to pay specific amount of money to 
petitioner for the latter ’s promotion of each supplier’s prod- 
ucts during petitioner’s so-called “‘ Anniversary’? and 
““Candy Carnival’’ sales in 1954, 1955, and 1956.° About 
150 of such contracts were executed by petitioner’s sup- 
pliers, as a result of which petitioner received substantial 
payments, amounting, for example, to $37,875 during its 
1955 ‘‘ Amniversary”’ sale alone (Tr. 400). 

The products so promoted and advertised were ones peti- 
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markets (40 in the Washington, D.C. metropolitan area), and 
was ing an average of $2,650,000 annually per store, with 
sales in that fiseal year of $116,617,056 (Tr. 401). 

€Qrders to cease and desist from making discriminatory pay- 
ments have been issued by the Commission against 8 of the sup- 
pliers involved in this case. Tetley Tea Co., Inc., 52 F.T.C. 1181 
(1956) ; Jos. Martinson & Co., Inc., 52 F.T.C. 1692 (1956) ; Minute 
Meid Corporation, 53 F.1.C. %& (1956) ; The Sweets Corporation 
of America, Inc., 54 F.T.C. 534 (1957) ; Reed Candy Co., 54 F.T.C. 
979 (1958): Chestnut Farms Chevy Chase Dairy, 53 F.T.C. 1050 
(1957); Atalanta Trading Corp., 53 F.T.C. 565 (1956); Cross & 
Blackwell Company, 54 F.T.C. 1569 (1958). The first five named 
were entered upon consent, the rest were contested. Atalanta was 
reversed upon review, Atalanta Trading Corp. v. Federal Trade 
Commission. 258 F 2d 365 (2d Cir. 1958), while Crosse & Blackwell 
was affirmed, Crosse & Blackwell Company v. Federal Trade Com- 
mission, 262 F.2d 600 (4th Cir. 1959). 
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tioner purchased in interstate transactions and which were 
transported to its warehouses and stores in interstate ship- 
ments, the advertisements were placed in newspapers of 
interstate circulation, and the products were sold in stores 
located, inter alia, in the District of Columbia (Tr. 398- 
401, 412). Petitioner does not dispute here any of the find- 
ings summarized above.’ 

The Commission found that a number of those suppliers 
who made payments to petitioner had at the time other cus- 
tomers buying the same products from them and competing 
with petitioner in their resale, but that the suppliers did 
not offer or otherwise make available like or similar pay- 
ments to all of those competitors (Tr. 503-06). Petitioner 
contends here that this finding is not supported by substan- 
tial evidence (Br. 16-18).® 

Upon the findings summarized above, the Commission 
held (Tr. 402, 404, 412, 504) that those suppliers had, in 
making their payments to the petitioner, violated Section 
2(a) of the Clayton Act. Petitioner argues here that this 


holding is erroneous (Br. 13-18). 

Petitioner admittedly made no effort to learn whether 
the suppliers from which it received those payments were 
making proportionately equal offers to other customers 


7 Although petitioner in its “Statement of Points” (Br. 5-6) 
announces its intention of contesting the Commission’s findings with 
respect to interstate commerce, it does not do so in its argument 
(Br. 10-40), or in the summary thereof (Br. 7-10), nor did it raise 
any such issue before the Commission (Tr. 423-466); we regard 
the issue, therefore, as being neither raised here (Rules 17(b) (8), 
(9), and 17(g) of the General Rules of this Court), nor presented by 
the record herein (Administrative Procedure Act, Section 10(e), 
60 Stat. 243; 5 U.S.C. 1009(e), as construed in Federal Power Com- 
mission v. Colorado Interstate Gas Co., 348 US. 492, 500 (1955) ). 
In any event, the issue would be clearly frivolous upon the admitted 
facts of this case. See, e.g., Santa Cruz Co. v. National Labor 
Relations Board, 303 US. 453, 463 (1938). 

8 To avoid duplication we have not summarized here the evidence 
upon which the disputed findings were based. It is set forth with 
citations to the record, in our discussion of that issue in the “Argu- 
ment” section of this brief, pp. 30-40. 
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(Tr. 1216). At the time that petitioner sent to its sup- 
pliers the solicitations and blank contracts for payments to 
it, it already had promotional agreements in effect with 
many of those suppliers, many of which were standard types 
of cooperative advertising agreements instituted by the 
sellers and containing statments that their benefits were 
available on proportionately equal terms to the suppliers’ 
other castomers (Tr. 505-06; CX? 23A; 25A; 26B; 27B; 28; 
994, -E, -F, -H, J, -K; 30D; 31; 32A, -B, -C, -E; 334, -B, -D, 
-E; 34A; 35C; 37A, -B; 38E, -F; 39A, -B; 40A, -B; 41- 
44; 464A, -B; 47-50; 5254). Petitioner’s contract forms 
contained no such statement but instead explicitly provided 
that “this contract does not alter or replace currently 
existing advertising or merchandising agreements’’ be- 
tween petitioner and the suppliers (Tr. 404, 406, 506; cx 
16A-E, 11A-E). Upon these facts the Commission found 
that petitioner’s solicitations were for ‘‘individual and 
preferential treatment”’ (Tr. 506), and petitioner does not 
contest this finding here, but appears to accept it as valid 
(see e.g., Br. 18, 19). 

Because the contracts submitted by petitioner to its sup- 
pliers provided for the payment to it of specified amounts 
of money but did not attempt to relate those amounts in 
any way to any quantitative factor in the relationship be- 
tween petitioner and the supplier (such as the value of peti- 
tioner’s purchases from the suppliers or the costs to peti- 
tioner of the services it was to render them), the Commis- 
sion found that the solicitations had been for payments 
which were clearly and obviously impossible for the sup- 
pliers to make available to petitioner’s competitors on pro- 
portionately equal terms (Tr. 401-05, 506). Petitioner 
argues here (Br. 20-21) that this finding is incorrect. 

In response to its solicitations petitioner received from 
a number of suppliers written refusals to contribute, ac- 
companied in some instances by explanations therefor, 
which included statements that proportionalized payments 


2“CX” is our designation for the exhibits submitted by counsel 
in support of the complaint. 
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could not be made to other customers, and in some instances 
statements that the suppliers had been advised by counsel 
that to enter into such contracts would violate the amended 
Clayton Act (Tr. 401; see, e. g., CX 56-59, 62, 81, 89, 96, 109, 
115, 168). Petitioner does not dispute this finding here 
(Br. 22-23). 

On these facts the Commission found that petitioner had 
induced and received discriminatory payments, and that 
when it did so it necessarily knew that they were not, and 
could not be, made available by the suppliers on propor- 
tionally equal terms to all of its competitors in the resale 
of the products concerned (Tr. 401-02, 406-07, 412, 506). 
Petitioner does not deny that it induced and received the 
payments, but does argue (Br. 18-28) that the finding as 
to its knowledge is not supported by evidence. 

The Commission ruled that petitioner’s knowing induce- 
ment and receipt of the discriminatory payments from its 
suppliers constituted unfair methods of competition in com- 
merce and unfair acts and practices in commerce within 
the intent and meaning of, and in violation of, Section 
5(a)(1) of the Federal Trade Commission Act (Tr. 390, 
413, 506-07. Petitioner argues here that this ruling was 
erroneous (Br. 28-34). 

Upon its findings of fact and conclusions of law, sum- 
marized above, the Commission entered an order (Tr. 
500-01) requiring petitioner, in or in connection with its 
purchases in commerce, or in connection with its transac- 
tions with suppliers involving or pertaining to its regular 
business of distributing and selling commodities and prod- 
ucts in commerce, forthwith to cease and desist from— 


Inducing, receiving or contracting for the receipt of 
anything of value from any supplier as compensation 
or in consideration for services or facilities furnished 
by or through [petitioner] in connection with the proc- 
essing, handling, sale or offering for sale of products 
purchased from such supplier, when [petitioner] knows 
or should know that such compensation or considera- 
tion is not affirmatively offered or otherwise made avail- 


S) 


able by such supplier on proportionally equal terms to 
all of its other customers competing with [petitioner] 
in the sale and distribution of such supplier’s products. 


Petitioner argues here that the order is improper and 
should be wholly set aside (Br. 38-40). 


SUMMARY OF ARGUMENT 


Petitioner’s claim of exemption from Commission’s 
jurisdiction is invalid, because it was not and is not a 
“‘packer,’’ and, at the time the order to cease and desist 
was issued, (when the Commission’s jurisdiction is to be 
determined) was not, with respect to the matters involved 
herein, subject to the Packers and Stockyards Act. 

The Commission was correct in holding that the Federal 
Trade Commission Act renders unlawful the knowing in- 
ducement and receipt of discriminatory payments of the 
type which violate Section 2(d) of the Clayton Act. This 
is but one more application of the long-familiar principle 
that it is an unfair trade method, act, or practice to pro- 
cure, participate in, or aid and abet the use by another of a 
trade practice which is illegal, immoral, unfair, or against 
public policy. By inducing and receiving the discrimina- 
tory payments, petitioner contravened the established fed- 
eral antitrust policy embodied in Section 2(d) of the Clay- 
ton Act and Section 3 of the Robinson-Patman Act, caused 
its suppliers to violate both statutes, and violated the latter 
itself, and in so doing, violated the Federal Trade Commis- 
sion Act. 

The Commission’s use of that Act to enforce federal anti- 
trust policies is in strict accordance with Congressional 
purpose and has received explicit Supreme Court approval. 
Petitioner apparently recognizes that this is true as a gen- 
eral rule, but claims the benefit of an exception; it asserts 
as a purported fact that the practice here involved is one 
which the Congress intentionally excluded from the Clay- 
ton Act’s prohibitions and therefore its use cannot be pro- 
hibited by the Commission under the more general pro- 
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visions of Section 5. But that purported fact is not a fact. 
Petitioner’s argument acquires what little apparent sub- 
stance it has from the circumstance that the Robinson-Pat- 
man Act amended Section 2 of the Clayton Act to add 
subsection (d), which declares it unlawful to make such 
discriminatory payments but does not declare it unlawful 
to receive them, and subsection (f), which declares it un- 
lawful to receive, knowingly, discriminations in price, with- 
out mention of discriminatory payments for services. From 
these two facts petitioner would infer, not a purposeless 
oversight, but an intention to legalize the practice. But 
the inference of such an intention is precluded by the 
additional facts (1) that the Congress simultaneously made 
the practice a criminal offense (by enacting Section 3 of 
the Robinson-Patman Act), (2) that failure to mention it 
in Section 2(d) or 2(f) was inadvertent rather than in- 
tentional (according to one of the amendment’s authors), 
(3) that there exists a respectable body of literature ex- 
pressing the view that Section 2(f£) does cover the practice 
despite its language, and (4) that the Supreme Court has 
noted this possibility and specifically reserved decision of 
the question. 

The challenged findings are solidly supported by the evi- 
dence of record, and petitioner’s arguments to the contrary 
are merely an attempt to persuade the Court to draw dif- 
ferent conclusions and substitute them for those of the 
Commission. The Commission was clearly right in finding 
that the payments petitioner induced and received were 
special ones, with their amounts arbitrarily fixed by it 
rather than determined by terms having any relationship 
to any ascertainable quantitative factor in petitioner’s deal- 
ings with its suppliers, and therefore that it was impossible 
for those suppliers to make such payments available to peti- 
tioner’s competitors upon ‘<proportionally equal terms’’. 
It is also undeniable that the suppliers did not contempora- 
neously offer even similar unproportionalized payments to 
petitioner’s competitors. The record also shows conclu- 
sively that it was impossible for petitioner not to have 
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known all of the facts which made the suppliers’ payments 
to it unlawfal under Section 2(d). 

The Commission did not need to produce evidence that 
any injury to competition or competitors resulted from peti- 
tioner’s actions; such evidence is not and never has been 
an element of proof of a violation of Section 5(a)(1). 
The Supreme Court has so held, and the Congress, appre- 
hensive of the effect of a misconstrued early decision of 
the Supreme Coart, amended the section for the stated pur- 
pose of eliminating the necessity of proof of the existence of 
competition or competitors or of any injury thereto. 

Petitioner is in error in asserting that the terms of the 
Commission’s order are improper, and in its belief that 
even if they were, that would provide reason for setting it 
aside entirely. Petitioner does not seek any modification 
of the order, and has never suggested any alternative terms 
which would satisfy its citicisms. Its objections are not 
to the existing order, but to any order which in any terms 
would prohibit its future use of the same unfair methods, 


acts, and practices. What it argues for is not the correc- 
tion of some supposed error, but freedom from any re- 
straint. 


ARGUMENT 
L Petitioner is subject to Commission jurisdiction with re- 
spect to the matters involved herein 

Petitioner argues (Br. 34-38) that the order to cease 
and desist must be set aside for lack of Commission jurisdic- 
tion over the person of petitioner. Its argument is a claim 
of exemption from the Commission’s general jurisdiction, 
and is based upon certain provisions in the Federal Trade 
Commission Act and the Packers and Stockyards Act by 
which the Congress has allocated, between the Commission 
and the Secretary of Agriculture, jurisdiction to enforce the 
substantive provisions of those statutes.” Until those 


©The issue concerns only the Commission’s jurisdiction; there 
is no contention that petitioner’s actions were not within the cover- 
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statutes were amended on September 2, 1958, the allocation 
was based entirely upon the definition of ‘‘packer’’ con- 
tained in Section 201 of the Packers and Stockyards Act; 
‘‘packers’? were subject to the Secretary’s jurisdiction 
and exempt from that of the Commission. After amend- 
ment ‘‘packers’’ were subject to the coverage of the sub- 
stantive provisions of the Packers Act and to the Secre- 
tary’s jurisdiction with respect only to matters involving 
livestock and meat products, and subject to Commission 
jurisdiction with respect to all other matters. * 

Petitioner contends that the Commission’s jurisdiction 
to issue the order to cease and desist must be determined 
as of the date of the issuance of the complaint (Br. 3, note 
4), before the 1958 amendments were enacted, and that, as 
of that time, it was a “‘packer’’ within the meaning of Sec- 
tion 201 and therefore exempt from Commission jurisdic- 
tion. That argument is entirely fallacious. Even upon the 
facts as asserted by petitioner in the ex parte representa- 
tions which it made in support of its two motions to dis- 
miss the Commission’s complaint, it was and is subject 
to the Commission’s general jurisdiction, and was not and 
is not exempted therefrom by the pertinent provisions of 
the two Acts.” 
age of the substantitive provision of the Federal Trade Commission 
Act, which it was charged with having violated, and which in terms 
applies to all persons, without exception. See supra, p. 1, note 1. 

11 The amendment was P.L. 85-909, 72 Stat. 1749. In the appendix 
to this brief, starting at page 1b, the relevant portions of the statutes 
are printed in parallel columns, showing their terms before and after 
amendment. They are cited herein thus: “Apdx 1b.” 

12 Petitioner states that the facts it asserts in support of that 
argument were “conceded” by the Commission and are established 
by evidence in the record herein (Br. 34, note 18). We must dis- 
agree. The ex parte representations which it made in support of its 
motions to dismiss were, of course, assumed arguendo by the Com- 
mission in its rulings that those facts did not establish an exemption 
from Commission jurisdiction, but after those motions were denied 
the case proceeded to final decision without any evidence having 
been offered by petitioner to establish those or any other facts which 
it asserted, and the Commission therefore ruled (Tr. 394-95) that 
because of petitioner’s failure to introduce any evidence “relating 


In order to qualify for exemption from Commission juris- 
diction as a ‘‘packer,”’ petitioner would have to fit within 
one or more of the four definitions of that term set forth 
in Section 201 of the Packers and Stockyards Act, which 
was not changed by the 1958 amendments. It does not, and 
did not when the Commission’s complaint was filed. 


1 Under those definitions ‘‘packer’’ includes (Apdx. 
4b) “‘any person engaged in the business (a) of buying 
Tivestock in commerce for purposes of slaughter Seis 
The factual representations made by petitioner in support 
of its motions to dismiss do not include any assertion that 
it engages in such activity.* 

2 “Packer”? also includes (Apdx. 4b) “‘any person 

i °° * (b) of manufacturing or 

r meat food products for sale or ship- 

ment in commerce * * *.”” Petitioner argues that its butch- 
ers’ activities come within that definition. The Commis- 


sausage. 
quantities of beef, pork, and veal and adding 
of ground pork loins and spices.” 
with that summary. 
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sion ruled otherwise, adopting the examiner’s conclusion 
that neither petitioner’s cutting and boning of its pur- 
chased meats for resale nor its grinding of hamburger meat 
made it a ‘‘packer,’’ “ and ruled additionally (contrary to 
the examiner’s conclusion) that the butchers’ grinding and 
seasoning of some of the meat does not transform the legal 
identity thereof from ‘‘meat’’ to ‘“‘meat food products,’’ 
as defined in Section 2(a) (3) of the Act.% As the Com- 
mission pointed out (Tr. 200; 54 F.T.C. at 1883), the edible 
pieces of various meats which petitioner purchases ‘‘al- 
ready are meat food products at the very time they are re- 
ceived by [petitioner], and they remain such when offered 
at retail as meat loaf and country sausage.’’ ‘‘ [Petitioner] 
does no more than engage in the activities which are cus- 
tomary in retail merchandising of meat; these activities do 
not of themselves constitute the manufacture and prepara- 
tion of meat or meat food products for sale or shipment in 
commerce within the purview of the Act.’’ 

The Commission’s views have been upheld by a court of 


appeals in a subsequent decision in a related case. Crosse 
¢ Blackwell v. Federal Trade Commission, 262 F. 2d 600 


4The examiner’s reasoning (Tr. 174) was that “cutting up, 
slicing, grinding, trimming and wrepping mest certainly cannot be 
considered manufacturing, nor * * * preparing meat food products 
for sale or shipment in commerce, any more than a delicatessen 
owner running a loaf of bread through a slicing machine at the 
customer’s request is preparing bakery products for sale or ship- 
ment in commerce, or a men’s clothing store which lengthens or 
shortens sleeves on a coat or cuffs on trousers is preparing clothing 
for sale or shipment in commerce.” * * * “[AJll of these trimming 
and slicing and grinding operations used to be done by the purchaser 
himself * * * and are presently done to a large extent by those 
restaurants which specialize in steaks and the like. To hold that 
slicing off a steak to the thickness desired by the customer would 
put a restaurant in the District of Columbia in the category of a 
packer is stretching not only the law but one’s common sense to 
the breaking point.” 

13The definition of “meat food products” (Apdx 2b) is: “all 
products and by-products of the slaughtering and meat-packing 
industry—if edible* * *.” 
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(4th Cir. 1959)."* In it the court traced the long histories 
of the two statutes (604-05), analyzed their respective pur- 
poses (605-06), and ruled that the Commission had juris- 
diction over the petitioner therein (606). It said: ‘‘it is 
clear that the substance of what was intended to be with- 
drawn from the controls of the Federal Trade Commission 
and subjected to regulation by the Secretary of Agriculture 
were the businesses of the stockyards and of the packers 
as those industries were known and understood at the time’’ 
(604), and ‘‘there seems no doubt that it was never intended 
that. relatively inconsequential activity which might be 
classified as meat packing should insulate all of the other 
activities of a corporation from the reach of the Federal 
Trade Commission”’ (605). It also said, in language equally 
applicable to petitioner in this case: ““The proceeding here 
arose out of the general conduct of the business of [peti- 
tioner]. It concerns credits for advertising its products in 
general, not just that small proportion of its products which 
contain meat ingredients. The problem is not one of those 
associated with the problem sought to be met by the 
Packers and Stockyards Act, nor is it one with which the 
Secretary of Agriculture is primarily concerned. It is a 
problem commonplace to the Federal Trade Commission, 
ove which it has the general responsibility of meeting and 
which it may handle without prejudice to the effective per- 
formance of the functions of the Secretary of Agriculture 
under the Packers and Stockyards Act’’ (606). 

The rulings of that court and of the Commission were 
plainly correct; we submit that it would be manifestly 
absurd for activities only incidental to the retail grocery 
business and composing but an extremely minor aspect 
thereof, to place that entire business, unwanted, within the 
= -_a:/4on of the Secretary of Agriculture, and to remove 
it entirely from that of the Commission. ‘To do so would 
frustrate the obvious intention of the Congress to limit 
the Secretary’s jurisdiction to those businesses actually 


16 Crosse & Blackwell’s violations (of Section 2(d) of the Clayton 
Act) consisted of making to petitioner herein some of the discrimi- 
natory payments which are involved in this case. 
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performing the ‘‘packing”’ function, and leave other busi- 
nesses, including grocery chains distributing products pur- 
chased from ‘‘packers,”’ subject to Commission jurisdiction. 

3. ‘“Packer’’ also includes (Apdx 4b): ‘‘any person en- 
gaged in the business * * * (c) of manufacturing or pre- 
paring livestock products for sale or shipment im commerce 
* © ©») The factual representations made by petitioner in 
support of its motions to dismiss do not appear to include 
any assertion that it engages in such activity. 

4. Finally, petitioner argues that it comes within the 
last definition of ‘‘packer’’ (Apdx 4b): ‘‘any person en- 
gaged in the business * * * (d) of marketing meats, meat 
food products, livestock products, dairy products, poultry 
poultry products, or eggs in commerce ° ° *.”” While peti- 
tioner admittedly is engaged in such activities, they do not 
alone make it a ‘“‘packer,”’ for the section further provides 
(Apdx 5b) that no person engaged in such marketing busi- 
ness shall be considered a “‘packer’’ unless also engaged in 
a business referred to in clause (a) or (b) of the section 
(which, as we have demonstrated above, petitioner is not) 
or unless ‘‘(2) such person owns or controls, directly or 
indirectly, through his agents, servants, or employees, any 
interest in any business referred to in clause (a) or (b)”” 
of the section. Petitioner claims to qualify under this final 
clause and its second proviso, because, in its memorandum in 
support of its second motion to dismiss the Commission’s 
complaint, it advised the Commission that it had, three days 
before, bought 100 shares of the common stock of Armour 
& Company (Tr. 211). It argued that such ownership, 
together with its retail marketing of such groceries as are 
designated in clause (d), made it a ‘‘packer’’ within the 
last-quoted definition. 


The Commission rejected the contention, holding (Tr. 
255-56; 55 F.T.C. 2061) that petitioner’s ownership of 100 
out of the 4,677,410.5 shares of Armour & Company common 
stock which were outstanding on November 2, 1957, ‘‘is so 
infinitesimal as to fall far short of constituting ‘any inter- 
est’ whatever in the contemplation of the Packers and Stock- 
yards. Act,’? and commenting accurately that it would be 
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absurd for petitioner ‘‘to gain immunity from the juris- 
diction of the Federal Trade Commission by purchasing a 
paltry .002137 of one percent of the outstanding Armour 
common stock for the meager sam of about $1,450.” 

It is obvious that the Commission was right, for clearly 
this last definition of ‘“‘packer’’ was intended only to en- 
able the Secretary to join as parties to proceedings against 
“‘packers’? all persons who hold sufficient interest in the 
actual “‘packers”’ to be responsible for their violations of 
the Act or capable of exercising authority to prevent such 
violations in the future. Petitioner’s interest in Armour 
was clearly too small to subject it to the exercise of such 
jarisdietion by the Secretary for such purposes, and there- 
fore was also too small to exempt it from Commission juris- 
diction. As the court pointed out in Crosse & Blackwell 
(292 F. 2d 606), the provisions giving the Secretary jarisdic- 
tion over retailers who own interests in packing businesses 
were not intended to be a loophole by which such single- 
function businesses as eanners (as there) or grocery chains 
(as here) could eseape regulation, but were intended in- 


stead to give the Secretary jurisdiction over all parts of 
vertically-integrated meat packing and distributing busi- 
nesses. 


We submit that these rulings were plainly correct and 
that on the facts asserted by petitioner it was not and is 
not a “packer” within any of the definitions of the Packers 
and Stockyards Act, and therefore was not and is not 
exempt from the Commission’s jurisdiction under the 
Federal Trade Commission Act. 


B. The Commnission’s jurisdiction must be determined as 
of the date of the issuance of its order to cease and desist, 
and 2s of that date petitioner was not subject to the Packers 
and Stockyards Act, 2s amended, with respect to the matters 
involved in this case, and therefore was not and is not exempt 
from Commission jurisdiction 


Contrary to petitioner’s suggestions, the Commission’s 
jurisdiction must be determined as of the time its order 
to cease and desist was issued. Chamber of Commerce v. 
Federal Trade Commission, 13 F. 2d 673, 685 (8th Cir. 
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1926) ; United Corporation v. Federal Trade Commission, 
110 F. 2d 473, 475-76 (4th Cir., 1940). ”” 


On June 1, 1961, when the order to cease and desist was 
issued (and continuously from September 2, 1958, to date), 
the exemption from Commission jurisdiction contained in 
Section ’5(a) (6) of the Federal Trade Commission Act has 
been as follows (Apdx 18b-19b) : 


The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations, ex- 
cept * * ° insofar as they are subject to the Packers 
and Stockyards Act, 1921, as amended, except as pro- 
vided in section 406(b) of said Act, from using unfair 
methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 


The same public law which amended that provision also 
amended Section 202 of the Packers and Stockyards Act 
to remove from the coverage of that substantive provi- 
sion all activities of ‘‘packers’’ which are not a part of or 
directly related to their actual packing activities. As so 
amended it provides in pertinent part (Apdx 6b) that— 


It shall be unlawful with respect to livestock, meats, 
meat food products, livestock products in unmanu- 


17 In Chamber of Commerce a statute had been passed after the 
filing of the complaint and before issuance of the order, withdrawing 
Commission jurisdiction as to certain matters. The court held that 
“ag the orders of the Commission are purely remedial and preventa- 
tive, the effect thereof is entirely in the future,” and, therefore, 
“the jurisdiction of the Commission should, in this respect, be 

f the order rather than as of filing of the 


became 


of the date of its order.” 

Although those decisions concerned the Commission’s loss of juris- 
diction, they are equally applicable to the Secretary's loss and the 
Commission’s gain, for if there is to be no gap in enforcement when 
such re-allocations are made, jurisdiction must be determined as 
of the same date for both the gaining and the losing agency. 
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factured form, poultry, or poultry products for any 
packer or any live poultry dealer or handler to: °° ° 


Section 203 of the same Act (Apdx 9b) limits the Secre- 
tary’s jurisdiction over ‘‘packers”’ to the enforcement of 
Section 202 as so amended. 

Since this case involves only a few of those named pro- 
duets, * petitioner, as of the date the Commission’s order 
was issued, was not ‘“‘subject to the Packers & Stockyards 
Act’? with respect to the other matters involved in this 
ease, and therefore, even if it were to be considered a 
‘“nacker,”? was not exempt from the Commission’s juris- 
diction as exercised in this proceeding.” 


28 Chiefly Armour’s, Brigg’s, and Homel’s meat products; see 
p. 35, infra. Even as to these the Commission had jurisdiction over 
retail sales, under Section 406(b) of the Packers Act (Apdx. 9b- 
10d). 

2? Petitioner suggests (Br. 38) that to apply the statutes as 
amended and as of the date of the order would be “an unconstitu- 
tional ex post facto application of that legislation.” Not so; the 
ez post facto proseriptions of the Constitution apply only to criminal 
legislation. Calder.v. Bull,3 US. (3 Dall.) 386, 390, 396, 399 (1798). 
Nor do Due Process questions arise where legislation does not alter 
substantive law to affect vested rights, Graham & Foster v. Goodcell, 
282 TS. 409, 426-30 (1931) ; Swayne & Hoyt, Ltd., v. United States, 
300 U.S. 297, 301-02 (1937); Paramino Co. v. Marshall, 309 US. 
370, 377-79 (1940), but merely transfers jurisdiction from one forum 
to another, Swayne & Hoyte; and cf. Stewart v. Laird, 5 US. 
(1 Cranch.) 298, 308 (1803), or corrects mistakes or defects in the 
administration of government where the remedy can be applied 
without injustice, Graham & Foster, 282 US. at 429. Where, as 
here, such transfer occurs during, and is not in terms made inappli- 
cable to, pending proceedings, it applies to them, and constitutes 
Congressional confirmation and approval of the exercise of juris- 
diction. Swayne & Hoyt, Ltd., 300 US. at 302. Cf. Swift & Com- 
pany v. United States, 316 US. 216, 232 (1942). As this Court 
commented in Federal Broadcasting System v. Federal. Communi. 
cations Commission, 99 App. D. C..320, 323 (1956); 239 F.2d-941, 
944, it is “by no means clear that this gave the amendment retro-~ 
active effect.” “If it did it was only in the sense that the proceedings 
had originated previously, although they had not run their full 
course. In any event, unless reliance by the Commission upon, the 
change in legislation deprived petitioner of a right protected by the 


bgt 


19 


II. The knowing inducement and receipt of discriminatory 
payments of the type declared illegal by Section 2(d) 
of the Clayton Act constitute unfair methods of com- 
petition and unfair acts and practices in commerce, 
in violation of Section 5(a)(1) of the Federal Trade 
Commission Act 


This review involves a method of competition and other 
acts and practices in interstate commerce which the Com- 
mission in a number of recent cases has held to violate 
the Federal Trade Commission Act.” 


The Commission’s decisions in these cases are simply ap- 
Plication of the familiar principle that it is an unfair trade 
practice violative of Section 5 to procure, participate in, 
or aid and abet the use by another of a trade practice 
which is illegal, immoral, unfair, or against public policy. 
Deer v. Federal Trade Commission, 152 F.2d 65, 66 (2d 
Cir. 1945) ; Federal Trade Commission v. Winsted Hosiery 
Co., 258 U.S. 483, 494 (1922); Chas. A. Brewer & Sons, 
Inc. v. Federal Trade Commission, 158 F. 2d 74, 77 (6th 
Cir. 1946). Wide notice of the applicability of this con- 
cept to commercial activities comprehended within the 
antitrust laws has been given not only by those decisions 
and by others of the Commission but also by the Com- 
mission’s various ‘‘Trade Practice Rules,’’ promulgated 
as guides to specific industries. 

Due Process clause the amendment validly could be applied retro- 
actively. ® * * If the amendment is either procedural or remedial 
in character the settled rule permits its retroactive application.” 
°° Other cases include United Cigar-Whelan Stores Corporation, 
53 F.T.C. 102 (1956) ; Trifari, Kruseman & Fishel, Inc., 55 F.TC. 
397 (1958); Longines-Wittnauer Watch Co., Inc., 55 F.T.C. 731 
(1958) ; Keystone Manufacturing Co., Inc., 55 F.T.C. 885 (1958) ; 
Grand Union Company, 57 F.T.C, —— (1960), CCH Trade Reg. 
Rep. Par. 28,980; American News Co., 57 F.T.C. —— (1961), CCH 
Trade Reg. Rep. Par. 27,335. The last two cases are pending on 
review in the U.S. Court of Appeals for the Second Circuit. 

21 See, e.g., the “Trade Practice Rules for the Grocery Industry,” 
promulgated March 19, 1952, which state in pertinent part (17 Fed. 
Reg. 2357) : 

The rules * * * embrace practices considered to be pro- 
hibited under laws administered by the Federal Trade Com- 
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By inducing and receiving the discriminatory payments 
from its suppliers, petitioner contravened the established 
federal antitrust policy embodied in Section 2(d) of the 
Clayton Act and Section 3 of the Robinson-Patman Act,” 


mission. Subject to jurisdictional requirements, appropriate 
proceedings in the public interest will be taken by the Com- 
mission to prevent the employment of any such practices by 
any member of the industry. 
Rule 22 thereof (17 Fed. Reg. 2359; 16 CFR. 209.27) provides— 
It is an unfair trade practice for any member of the industry, 
either directly or indirectly, knowingly to aid, abet, coerce, or 
induce another to use or promote the use of any unfair trade 
practice forbidden by these rules. 
One of the unfair trade practices forbidden by the rules was 
(17 Fed. Reg. 2358; 16 CFR. 209.5) the making of discriminatory 
payments of the type declared illegal by Section 2(d). 


Section 2(d) of the Clayton Act, as amended, 49 Stat. 1527; 
15 USC. 13(d), provides— 

That it shall be unlawful for any person engaged in com- 
merce to pay or contract for the payment of anything of value 
to or for the benefit of a customer of such person in the course 
of such commerce as compensation or in consideration for any 
services or facilities furnished by or through such customer in 
connection with the processing, handling, sale, or offering for 
sale of any products or commodities manufactured, sold, or 
offered for sale by such person, unless such payment or con- 
sideration is available on proportionally equal terms to all other 
customers competing in the distribution of such products or 
commodities. 


Section 3 of the Robinson-Patman Act, 49 Stat. 1528; 15 US.C. 


13a, provides in pertinent part that— 

It shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to be a party to, or assist in, 
any transaction of sale, or contract to sell, which discriminates 
to his knowledge against competitors of the purchaser, in that, 

discount, rebate, allowance, or advertising service charge 
i purchaser over and above any discount, rebate, 
ice charge available at the time 


Both provisions apply 
applies also to buyers, both by 
18 USC. 2. 
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caused its suppliers to commit violations of both those 
statutes, and if the Commission’s findings are correct, 
violated the latter Act itself. By enacting those statutes 
the Congress made it conclusive that it is contrary to 
federal antitrust objectives for suppliers to pay and re- 
tailers to receive or to benefit from discriminatory advertis- 
ing and promotional allowances. The Commission’s action 
in this case is no more than an implementation of that 
legislative determination. 

The Commission’s use of Section 5 of the Federal Trade 
Commission Act to enforce federal policies embodied in 
other statutes, by proceeding under its organic Act against 
methods, acts, and practices contrary to those policies 
but not necessarily violative of any particular specific 
statutory provision, is in strict accordance with Congres- 
sional purpose and has received explicit Surpreme Court 
approval. See, e.g., Federal Trade Commission v. Beech- 
Nut Packing Co., 257 U.S. 441, 453 (1922), where the 
Court upheld a Commission order prohibiting a practice 
not previously held illegal, and pointed out that the 
Sherman Act was not involved ‘‘except in so far as it 
shows a declaration of public policy to be considered in 
determining what are unfair methods of competition.’’ 
Accord, Federal Trade Commission v. Winsted Hosiery 
Co., 258 U.S. 483, 492 (1922); Federal Trade Commission 
v. R. F. Keppel & Bro., Inc., 291 U.S. 304, 310 (1934) ;* 
Fashion Originators Guild v. Federal Trade Commission, 
312 U.S. 457, 463 (1941);** Federal Trade Commission 


23 The Court agrecd that Keppel’s was an “unfair” method of 
competition because “the practice is of the sort which the common 
law and criminal statutes have long deemed contrary to public 
policy.” “It would seem a gross perversion of the normal meaning 
of the word, which is the first criterion of statutory construction, 
to hold that the method is not ‘unfair’.” (291 US. at 313). 

24 The Court said (312 U.S. at 463): “If the purpose and practice 
* © © runs counter to the public policy declared in the Sherman 
and Clayton Acts, the Federal Trade Commission has the power 
to suppress it as an unfair method of competition.” Throughout 
that opinion the Court repeatedly used language emphasizing that 
the Commission may prohibit practices contrary to the public policy 
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333 U.S. 683, 694 (1948); Federal 
Advertising Service 


2a Session (1914), 
reported from conference and enact! 
Trade Commission Act); 51 Cong. Rec. 14,928-29 (1914). 

The Congressional purpose and the Supreme Court’s 
decisions show that the Act’s coverage extends to all trade 
practices which, in the language of the Supreme Court in 
Keppel, are unfair in “‘the normal meaning of the word.’’ 
Jn this case there can be no doubt that it is unfair, in any 
normal meaning of that word, for petitioner to induce and 
receive from its suppliers the substantial benefit of ad- 
vertising and prom ional payments not made available to 
its competitors in the resale of the promoted products on 
proportionally equal terms. It is unfair to petitioner’s 
competitors, who are obviously handicapped in their com- 
petition with petitioner, it is unfair to those of petitioner’s 
suppliers who are induced to violate the Clayton and Robin- 
son-Patman Acts, it is unfair to the supplier’s competitors 
whose products are displaced in petitioner’s stores because 
of the promotional preferences given to the paying sup-. 
pliers, and it is unfair to the public, whose interest in the 
preservation of competition lies at the root of the public 
policy expressed in the Clayton Act, and contravened by 
petitioner’s practices. 

Petitioner apparently recognizes the validity of these 
principles generally (Br. 33), but claims the benefit of an 
exception to them (Br. 33-34). It asserts as a purported 

those Acts, without regard to whether or not they violate 
their terms. See, e.g. Pp- . 

The Commission’s decision in this case was based squarely upon 
that precedent, which is, we submit, controlling here, where peti- 
tioner’s practices clearly are contrary to the policy expressed in 
Section 2 of the Clayton Act, though possibly not covered by its 
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fact that the particular practice here involved is one which 
“‘the Congress has intentionally refused to forbid and has 
excluded from a specific and detailed statutory scheme,’’ 
and asserts as a proposition of law that ‘‘an earlier and 
general statute cannot be extended to illegalize the type of 
conduct that the Congress has declined to condemn in a 
later and specific statute.’’ Its purported fact is not a 
fact, and its purported rule of law is neither valid as stated 
nor supported by the authorities cited for it. 

The argument acquires what little apparent substance 
it has from the circumstance that the Robinson-Patman 
Act amended Section 2 of the Clayton Act by adding sub- 
section (d),** which makes it unlawful to make such dis- 
criminatory payments but does not declare it unlawful to 
receive them, and subsection (f),* which declares it unlaw- 
ful to receive, knowingly, discriminations in price, without 
mention of discriminatory payments. From these two 
omissions petitioner urges the Court to find, not a purpose- 
less oversight, but an affirmative Congressional intention 
to legalize the receipt of such allowances, despite the gen- 
eral provisions of Section 5 of the Federal Trade Commis- 
sion Act, despite the policy embodied in Section 2(d), and 
despite the fact that both payment and receipt of such dis- 
criminatory allowances was simultaneously made a criminal 
offense, by Section 3 of the Robinson-Patman Act.” 

The fact is that the omission from amended Section 2 of 
an explicit condemnation of the inducement and receipt of 
2(d) violations, and the apparent limitation of 2(f) to the 


25 49 Stat. 1527; 15 U.S.C. 13(d). 

26 49 Stat. 1527; 15 U.S.C. 13(f). It provides that “it shall be 
unlawful for any person engaged in commerce, in the course of such 
commerce, knowingly to induce or receive a discrimination in price 
which is prohibited by this section.” 

27 Petitioner's argument ignores the fact that Section 3 of the 
same enactment made all these practices not merely unlawful, but 
criminal. The simultancous passage of that section, covering “any 
person” who is a “party to” knowing discriminations in “any * oe 
allowance, or advertising service charge” connected with a sale, 
prevents the inference that the enacting Congress desired such 
inducement and receipt to be considered lawful. 
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inducement and receipt of 2(a) violations, was inadvertent 
rather than intended, according to one of the authors of 
the amendment. Dunn, Section 2(d) and (e), N. Y. Bar 
Ass*x Rosryson-Patmax Act Sympostum (CCH 1946) 55, 
61. Farthermore, there is a respectable body of literature 
in which views are expressed that Section 2(f) does cover 
the inducement and receipt of 2(d) violation,** and the 
Supreme Court appears to have considered this possibility 
as sufficiently serious to warrant careful treatment in the 
context of a case presenting the issue squarely. In Auto- 
matic Canteen Co. v. Federal Trade Commission, 346 U.S. 
61, 73 n. 14 (1953), it said: ‘“We of course do not, in so 
reading {§ 2(f), purport to pass on the question whether a 
‘discrimination in price’ includes the prohibitions in such 
other sections of the Act as §§ 2(d) and 2(e).’’ In that 
opinion the Court also warned against ‘‘a merely literal 
reading of the language Congress has used’’ and concluded 
that the Court must ‘‘read the infelicitous language [of 


3 See, e.g, Dunn, op. cit. supra, pp. 55, 56, 61; Rowe, How to 
Comply with Section 2(c)-({), N. Y. Bak Ass’x AntTiITRUsT Law 
Syamosreu (CCH 1957) 124, 137, 139; Feldman and Zorn, Adver- 
tistng and Promotional Allowances (Bureau of National Affairs, 
1948) 143-46. 

The reasoning is that, although the inclusion of the words ‘ 
price” appears to limit its coverage to violations of the anti-price- 
diserimimation subsection (a), such a construction would be i incon- 
sistent with the concluding phrase “prohibited by this section,” 
which seems to refer to all of Section 2, rather than to only one 
subsection, and in view of the purposes of the Congress in amending 
the section, the words “in price” should be ignored. Cf. Federal 
Trade Commission v. Tuttle, 244 F. 2d 605, 614-15 (2d Cir. 1957), 
cert. denied, 354 US. 925; Elizabeth Arden Sales Corporation v. 
Guss Blass Co., 150 F. 2d 988, 992-93 (8th Cir. 1945), cert. denied, 
326 US. 773, where it was said that courts “will not hesitate to 
read into the sense of some section or provision a qualifying or 
expanding expression plainly implied by the general context of the 
act, which has been palpably omitted and which is necessary to 
prevent the legislative purpose from failing in one of its material 
aspects.” See also Securities & Exchange Commission v. Joiner 
Leasing Corp., 320 US. 344, 350-51 (1943). 


Section 2] as enacting what we take to be its purpose’’ (346 
US. at 78-79). 

The very fact that these views exist, regardless of the 
relative likelihood of their eventual adoption or rejection, 
demonstrates that the Congressional intention in adopting 
the language of 2(f) is at least so doubtful as to preclude 
a conclusion that that language evinces an intention to 
legalize the inducement and receipt of 2(d) violations— 
which is petitioner’s argument. 

In an attempt to support that argument petitioner asserts 
that receiving price discriminations and receiving dis- 
criminatory promotional payments are so different that 
they require, and therefore must intentionally have been 
accorded, different treatment. It states (Br. 32) that unlike 
the recipient of a price discrimination, ‘‘the recipient of 
a payment made in return for promotional services has no 
way of knowing whether such payments are being offered 
on proportionally equal terms to all competitors unless he 
knows the volume of business done by the supplier with 
each of the buyer’s competitors as well as the cost to the 
supplier of all similar programs entered into with those 
competitors.’? This is wholly wrong; any supplier making 
payments to one customer can inform that customer whether 
or not any payments are being offered to the latter’s com- 
petitors, and can reveal the terms of any such offers without 
revealing either the amounts of purchases, sales, costs, etc., 
to which those terms apply with respect to any particular 
competitor, or the amount of any payment made to any 
competitor. 

Equally invalid is petitioner’s other purported distinc- 
tion (Br. 33) to the effect that, unlike price discriminations, 
‘‘the making of one allowance at that point of time creates 
no discrimination banned by Section 2(d) unless the seller 
resolves after making the first payment not to propor- 
tionalize the allowance to his other customers.’’ If this 


2° If petitioner's practices did violate Section 2(f) then they also 
violated Section 5. Times-Picayune v. United States, 345 U.S. 594, 
609 (1953). 
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were true, it would also be true of price discriminations and 
therefore be no ground for distinction, but it is not correct. 
The violation of 2(d) consists of paying to one without mak- 
ing proper offers to competitors, and each recipient can, 
at the time he demands or accepts his payment, ask and 
learn whether his supplier is then making offers, on propor- 
tionally equal terms, to his competitors. Tf not, the payment 
then is egal for both supplier and recipient. 

The considerations discussed above, we submit, require 
rejection of petitioner’s contentions (Br. 34) that the 
Federal Trade Commission Act and the Clayton Act are 
so in conflict with each other, with respect to the violations 
found herein, as to require that the former give way to the 
latter, or that an exception to the former be found in the 
latter, legalizing those violations. The two statutes are in 
fact not m confliet, but entirely harmonious and consistent 
with each other, when construed as the Commission has 
construed them in this case. They are in pari materia,” 
and the purpose of the Clayton Act was, not to make excep- 
tions to nor modify the Federal Trade Commission Act, but 


to make definite and explicit some, but not by any means 


2 Federal Trade Commission v. Reed, 243 F. 2d 308, 309 (7th Cir. 
1957), cert. denied, 355 US. 823; Federal Trade Commission v. 
Tuttle, 244 F. 2d 605, 610 (2d Cir. 1957), cert. denied, 354 US. 925. 

ati iti cites for its contrary view (Br. 34) 
support the Commission’s reconcilement of the two statutes. 
See, eg, 82 CIS. Statutes § 369, which states (p. 839): “Where 
there is one statute dealing with a subject in general and compre- 
hensive terms, and another dealing with a part of the same subject 
in a more minute and definite way, the two should be read together 
and harmonized, if possible, with a view to giving effect to a con- 
sistent legislative policy.” It also states (p. 839-40) that it is only 
where there is a “necessary repugnancy” betwecn the statutes that 
the special will prevail over the general, citing, inter alia, L. Heller 
& Sons, Inc. v. Federal Trade Commission, 191 F. 2d 954, 957 (7th 
Cir. 1951), wherein the court held: “It is only where two laws are 
clearly to each other and both cannot be carried into 
effect that the later of the two will prevail.” 

The correct rule to apply here is that stated in Reed, supra, 243 
F. 2d at 209, that the two statutes are “to be read and construed 
as one in such manner as to best effectuate the purpose of Congress 
in enacting them.” 
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all, of the practices which violate the latter Act. This is 
shown by events which occurred in 1914, when the bills which 
became the Federal Trade Commission Act and the Clayton 
Act were pending before the Congress at the same time. 
During the Senate debates upon the conference report on 
the Clayton bill there was a significant exchange between 
Senators Borah and Culberson on the relation between the 
general language of Section 5 of the Trade Commission bill 
and the specific provisions of the four substantive sections 
of the Clayton bill (51 Cong. Rec. 15829 (1914)) : 


Mr. Culberson. This [Clayton]bill as reported by the 
conferees did not rely entirely upon the definition in 
section 5 of the trade commission act, but these par- 
ticular acts in sections 2, 3, 7, and 8 were expressly 
denounced as unlawful and their enforcement was 
placed in the hands of the three commissions * where 
applicable respectively. 

Mr. Borah. But if the Trade Commission as cre- 
ated should conceive that anything in the commercial 
world constituted unfair competition it could take juris- 
diction of it and deal with it, could it not? 

Mr. Culberson. I think so, under that act. But 
the conferees did not see fit to leave that to the dis- 
cretion of the trade commission. They went further 
and denounced these acts respectively, each separately, 
under sections 2, 3, 7 and 8 ° °® °. 


Mr. Borah. * * * but suppose we had not desig- 
nated and defined these particular acts to be unlawful, 
what we conceive to be unfair competition ; suppose we 
had omitted them from the bill .entirely, the Trade 
Commission as created, if then they had come within 
its jurisdiction, could have dealt with them. So we are 
simply assuming that possibly they might not take this 
view of it. 


31 Federal Trade Commission, Interstate Commerce Commission, 
and Federal Reserve Board. 
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Mr. Culberson. I think the position of the Sen- 
ator is the correct view, Mr. President. 


If, as that exchange indicates, everything declared un- 
lawful by any section of the Clayton Act would have been 
unlawful anyway under the Federal Trade Commission 
Act, then it necessarily follows that the omission from 
the Clayton Act of a declaration that any particular practice 
is Hlegal cannot be construed as displaying an intention that 
the practice not be deemed a violation of the Federal Trade 
Commission Act. Likewise, the omission of such a declara- 
tion from the Robinson-Patman amendments to the Clayton 
‘Act cannot be construed as showing a purpose to exempt a 
practice from the coverage of the Federal Trade Commis- 
sion Act, unless in connection with the enactment of that 
amendment there had been made some expression of inten- 
tion to change the purpose of the Clayton Act in that respect. 
There was none, and the amendment instead was intended 
to strengthen the antitrast laws and broaden, rather than 
narrow, their coverage. H. R. Rep. No. 2287, 74th Con- 
gress, 2d Session (1936) 6, 17; Federal Trade Commissi 
v. Anheuser-Busch, Inc., 363 U.S. 536, 544 (1960). See 
also Report of Attorney General’s National Committee 
to study the Antitrust Laws (1955) 193; the Commission’s 
Final Report on the Chaim Store Investigation, Sen. Doc. 
No. 4, 74th Cong., Ist Sess. (1934); and Feldman and 
Zorn, Advertising and Promotional Allowances (Bureau 
of National Affairs, 1948) 92-93. 

We submit that the Commission’s ruling was correct, 
and that the knowing inducement and receipt of discrimi- 
natory payments of the type which violate Section 2(d) 
of the Clayton Act constitute violations of Section 5(a) 
(1) of the Federal Trade Commission Act. 


HL The challenged findings of the Commission are supported 
by substantial evidence, and therefore are conclusive 
Before demonstrating that each finding challenged by 
petitioner is plentifully supported by the record, it may 
be advisable to refer to the principles to be used to assess 
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the adequacy of the evidence in reviews of this type, 
since in our view petitioner’s recital of what it conceives 
those principles to be (Br. 10-13) places undue emphasis 
upon what is not, rather than what is, substantial evidence, 
confuses the principles to be applied by trial forums with 
the very different ones to be used by reviewing courts, 
and announces as an undoubted rule what is in fact a 
former minority view contrary to and necessarily over- 
ruled by subsequent Supreme Court decisions. 

Section 5(c) of the Federal Trade Commission Act (52 
Stat. 112; 15 U.S.C. 45(¢c)), which authorizes and con- 
trols this review, provides that ‘‘the findings of the Com- 
mission as to the facts, if supported by evidence, shall 
be conclusive.’’ This has the same meaning as Section 
10(e)(B)(5) of the Administrative Procedure Act (60 
Stat. 243-44; 5 U.S.C. 1009(e)), which authorizes review- 
ing courts to set aside agency fmdings which are ‘‘unsup- 
ported by substantial evidence.’? The Supreme Court has 
held that in determining whether findings are so sup- 
ported, the reviewing courts may not substitute their own 
inferences or conclusions from the evidence for those of 
the agency. Federal Trade Commission v. Pacific States 
Paper Trade Ass’n, 273 U.S. 52, 63 (1927); Corn Prod- 
ucts Refining Co. v. Federal Trade Commission, 324 U.S. 
726, 739 (1945) ; Federal Trade Commission v. A. E. Staley 
Mfg. Co., 324 US. 746, 760 (1945). 

Petitioner is in error in contending (Br. 11-12) that 
evidence cannot be considered substantial if it would 
support contrary inferences, and that a court may set 
aside an agency’s choice between conflicting inferences 
when convinced that the evidence either supports them 
equally, or more strongly supports ones contrary to those 
found. The proper rule is quite different: evidence is 
substantial if it is such as ‘‘a reasonable mind might ac- 
cept as adequate to support a conclusion,”’’ that is, if it is 
‘‘enough to justify, if the trial were to a jury, a refusal 
to direct a verdict when the conclusion sought to be drawn 
from it is one of fact for the jury.’? Universal Camera. 
Corp. v. Nattonal Labor Relations Board, 340 U.S. 474, 
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negative the function of 

equipped or informed by experience to deal with a spe- 
cialized field of knowledge, whose findings within that 
field carry the authority of an expertness which courts 
do not possess and therefore must respect.”” ‘‘Nor does 
it mean that even as to matters not requiring expertise 
a court may displace the [Commission’s] choice between 
two fairly conflicting views, even though the court would 
justifiably have made a different choice had the matter 
been before it do novo.” Universal Camera, supra, 340 
TS. at 488. 

Henee, even if the Court were to agree with petitioner’s 
view that the evidence equally supports both the Com- 
mission’s conclusions and titioner asks 
the Court to substitute, 


support contrary conclusions, but compels the ones drawn 
by the Commission. 


and making their payments 


In order to establish that the suppliers’ payments to 
petitioner were vjolations of Section 2(d), it is necessary 
to show that— 


(1) the suppliers were engaged in commerce, 
(2) and in the course of such commerce 

(3) they contracted to make or made payments 
(4) to or for the benefit of petitioner 
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(5) as compensation or consideration for services or 
facilities furnished by or through petitioner 

(6) in connection with the processing, handling, sale, 
or offering for sale of any products or commodities 
manufactured, sold or offered for sale by said sup- 
pliers, 

(7) without making such payments or consideration 
available 

(8) on proportionally equal terms 

(9) to all their other customers competing with peti- 
tioner 

(10) in the distribution of those products or commodities. 


There is no dispute here about the first tqlet“of those 
facts (see Br. 13-18). Petitioner contends only that ‘‘there 
was no showing * * * that any competitors of [petitioner] 
were customers of [its] participating suppliers’’ (Br. 16), 
and that a ‘“‘showing that an allowance was not offered 
to a competitor of [petitioner] is not the equivalent of 
proof that there in fact existed a customer of the supplier 
who competed’’ with petitioner (Br. 17). 

The contention ignores the record. Officials of several 
companies who were suppliers of petitioner during its 1955 
Anniversary Sale and who also contributed to it as par- 
ticipants in that sale testified that their firms entered into 
1955 Anniversary Sale sale contracts with petitioner and 
paid it therefor, that they had other customers who were 
competitors of petitioner at that time, and that they failed 
to offer like or similar payments to those competitors. 

Mr. Rogers, President of Wilkins-Rogers Milling Com- 
pany, Inc., of Washington, D. C., testified that his company 
manufactured flour and corn meal products and mixes, that 
petitioner was one of its customers for those products 
for sale in the District of Columbia, and that Wilkins- 
Rogers had other direct customers in the District buying 
and reselling those products * (Tr. 125-28). He stated (Tr. 


32 He identified them as including A & P, Safeway, Food Fair, 
American Stores, Food Town, Capital Food Stores, and Magruders 
(Tr. 645-46) . 
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655-56) that although his company had entered into a con- 
tract with petitioner of the type exemplified by CX 16B 
(Tr. 1359), providing for the payment of $250 to petitioner 
for the latter’s promotion of the company’s products dur- 
ing the 1955 ‘‘Anniversary”’ sale, Wilkins-Rogers made 
no offer of that contract or any similar one to any of its 
other customers in the metropolitan Washington area. The 
contract shows on its face that (as was the case with all 
of petitioner’s contracts involved herein), it was for pro- 
motion of the supplier’s products generally, without specifi- 
cation of any particular one or ones, and that it was an 
agreement to perform vaguely-described services in return 
for the specified payment, without relation to any volume 
of purchases or sales by petitioner, costs of the services to 
it, or valve thereof to the supplier, or even any definite 
quantum or character of service to the supplier. On its 
face, therefore, it shows a payment not upon any terms 
at all, but an arbitrarily-fixed one impossible for the sup- 
plier to make available to any other customer on “‘propor- 
tionally equal’’ terms. 

Substantially identical testimony was given by Mr. Fitz- 
gerald, President of John H. Wilkins Company, of Wash- 
ington, D. C., which manufactured regular coffee and in- 
stant coffee and tea, and sold them directly to petitioner 
and other customers in the metropolitan Washington area, 
inelnding the same competitors of petitioner named by the 
preceding witness (Tr. 662-63).* He stated that his com- 
pany entered into a contract with petitioner of the type 
exemplified by CX 16C (Tr. 1360), providing for the pay- 
ment of $500 to petitioner for the latter’s promotion of 
Wilkins’ products during the 1955 ‘‘Anniversary”’ sale, 
that it did not offer any similar payment to its other cus- 
tomers in the Washington area (Tr. 670-71), and that his 
company, while accepting all such special arrangements 


22 Mr. Fitzgerald named as direct customers Safeway, A & P, 
American, DGS, Food Town and Federal Super Markets and added 
“gil of the chains and independents in Washington purchase our 
coffee.” He said also that his company had a thousand customers 
in Washington (Tr. 674). 
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similar to petitioner’s as were offered to it by a few of 
its other large customers, had made no attempt to propor- 
tionalize such payments to them, or made offers of similar 
payments to any of its customers (Tr. 674-75). Petitioner 
advertised Wilkins Instant Coffee in several of its news- 
paper ads published during the sale (See, e.g., CX 19, Tr. 
1392, 1406, 1419), and it cannot be doubted that at least 
one of the 1000 other customers of Wilkins in the area 
was also attempting to sell Wilkins’ Instant Coffee in com- 
petition with petitioner on or about the dates of the sale 
for which the payment to petitioner was contracted and 
made. 

Mr. Newman, Executive Vice-President of Joseph Mar- 
tinson & Company, Inc., of New York City, testified (Tr. 
820-25) that it manufactured coffee, instant coffee, and tea, 
that CX 16B (Tr. 1359) was a contract he had signed for 
his company, calling for payment of $250 to petitioner in 
return for services to be rendered in connection with peti- 
tioner’s sales of his company’s products during the 1955 
“‘ Anniversary’’ sale, that at that time it was selling those 
products directly to petitioner and to ‘‘thirty to fifty’’ other 
customers in the Washington metropolitan area,“ and at 
the time it made the payment to petitioner it did not offer 
similar payments or contracts to its other customers in 
that area. 

Mr. Diamond, Vice President of Chestnut Farms Chevy 
Chase Dairy Company of Washington, D. C., testified that 
petitioner and about 1,500 other retailers were its cus- 
tomers in the Washington area, that it contracted to pay 
petitioner $1,000 for promoting its products during the 
1955 ‘“‘Anniversary”’ sale (Tr. 745-49), and that it did not 
offer such a contract to any other customer (Tr. 229-32). 
Petitioner published newspaper advertisements for Chest- 
nut Farms’ ‘‘Sealtest’’ cottage cheese (See, e.g., CX 19, 
Tr. 1393, 1397, 1398), and it cannot be doubted that this 
product also was then being sold by its competitors. 

Mr. Rich, Vice President of The Sweets Company of 


% The others included Magruders, DGS, Food Town and Shirley 
Foods (Tr. 821). 
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America, Inc, of Hoboken, New Jersey, testified (Tr. 861- 
65) that his company manufactured candy which it mar- 
keted under the trade name ‘‘Tootsie Roll,”’ that petitioner 
and other Washington area retailers * were its customers 
during 1954 and 1955, buying its various candy products, 
that it made a payment of $100 in each of those years to 
petitioner for promotion of its products during the ‘‘An- 
niversary”’ sales, and did not offer like or similar payments 
to its other customers in the area. 

Mr. Thornton, Executive Vice President of Crosse & 
Blackwell Company, Baltimore, Maryland, testified (Tr. 
682-85) that it manufactured a wide range of tomato prod- 
uets, preserves, pickles, soups, and condiments, sold them 
to petitioner and several hundred other retailers in the 
Washington area,* had entered into a $250 contract with 
petitioner for promotion of its products during the 1954 
<< Anniversary”’ sale and one for $100 for the 1955 sale, 
buat did not offer to make any similar contract with any 
other customer in that area. Petitioner advertised Crosse 
& Blackwell’s soup during the 1955 sale (see, e.g., CX 19, 
Tr. 1395, 1419, 1422). 

It was stipulated (Tr. 819) that if Mr. Parker, President 
of Tetley Tea Company, had been called he would have 
given testimony with respect to his company and its prod- 
uet, “Tetley Tea’’, substantially similar to that of Mr. 
Thornton.” 

In addition to the testimony of the suppliers summarized 
above, confirmatory testimony was received from a repre- 
sentative competitor of petitioner, Mr. Kaufman, President 
of Federal Supermarkets (Tr. 759-66), a group of eight 


23 He mentioned Safeway, Food Fair and Acme (Tr. 863). 

26 He mentioned Safeway, A & P, American Stores-Acme, Food 
Fair and Food Lane (Tr. 683). 

7 Suppliers executing similar discriminatory contracts totaled 
107 during the 1954 “Anniversary” sale (CX 4, Tr. 1272-96), 28 
during the 1954 “Candy Carnival” sale (CX 7, Tr. 1299-1303), 
172 during the 1955 “Anniversary” sale (CX 9, Tr. 1305-35), and 
20 during the 1955 “Candy Carnival” sale (CX 12, Tr. 1338-42). 
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Washington area stores which cooperate for the purpose 
of collective advertising. He regarded petitioner and A & 
P, American, Safeway and Food Town as their biggest com- 
petitors.** His stores handled the flour and corn meal prod- 
ucts of Wilkins-Rogers Milling Company, Wilkins Coffee, 
the preserves, juices, date rolls and canned nut rolls of 
Crosse & Blackwell Company, Tetley’s tea, Joseph Martin- 
son’s coffee, and the complete line of Chestnut Farms’ prod- 
ucts, as well as bacon and hams of Armour, almost a com- 
plete line of Briggs’ meat products, Hormel’s canned meats, 
Heckman’s pickles, Seven-Up, and Royal Crown.” Not one 
of those suppliers had ever made to his stores any offer 
of payments similar to those provided for in petitioner’s 
contract forms CX 16A through E (Tr. 1358-63). On cross- 
examination he stated that although some products were 
purchased through a wholesaler, purchases were made di- 
rect from others, including Chestnut Farms, Briggs and 
Armour (Tr. 776), and that his stores dealt directly with 
their suppliers with respect to cooperative advertising ar- 
rangements (Tr. 776-78, 780-81). 


Confirmatory testimony also was given by Mr. Thomas, 
grocery supply manager of the Washington Division of 
Safeway Stores. He said that Safeway operated 77 retail 
stores in Washington, D. C., and others in Maryland and 
Virginia, and that it handled Crosse & Blackwell’s mar- 
malades and nut rolls, the products of Wilkins-Rogers, 
John H. Wilkins, Joseph Martinson, and Tetley Tea (Tr. 


38 On cross-examination: he explained that he knew petitioner 
competed with his stores because he had scen customers im the 
store he operated carrying loaded shopping bags with petitioner's 
name on them (Tr. 770). 

3° Although officials of the last six companies were not called as 
witnesses, the record shows that each of them made the special 
payments to petitioner during its “Anniversary” sales. -See, e.¢., 
CX 4,.showing 1954 payments by Armour (Tr. 1285), Briggs (Tr. 
1288),. and Royal Crown and Seven-Up (Tr. 1291), and CX 14, 
showing 1955 payments by Heckman (Tr. 1348), Hormel (Tr. 
1349), and Royal Crown and Seven-Up (Tr. 1352). 
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695-96), officials of each of which companies, as noted above, 
had admitted having made no offers to Safeway of contracts 
for payments like those they had made to petitioner.” 
Mr. Abel, petitioner’s grocery buyer and director of 
frozen food operations (Tr. 608), testified that petition- 
er’s major competitors were Safeway Stores, Food Fair, 
American Stores, Food Lane, Food Town, District Gro- 
cery Stores (Tr. 615), and A & P (Tr. 617), and dismissed 
the competitive efforts of ‘‘small independent groceries”’ 
with the comment that he didn’t ‘‘know how to describe 
how lightly we regard their material as opposed to the ex- 
tent to which we regard that of the other stores’’ (Tr. 617). 
He admitted that petitioner’s contracts involved in this 
case called for payments ‘‘over and above and in addition 
to the regular advertising allowance”’ which it received 
from those suppliers (Tr. 620-21), and revealed that there 
was no way to discover whether the amounts it received 
from the suppliers were equal to the costs to it of any 
services it rendered to them during the sales (Tr. 623-37). 
Upon the portion of the record evidence just summarized, 
which we believe is not contradicted by anything in that 
reeord, we submit that the conclusions are imescapable that 
at the time the suppliers contracted to make and made their 
payments to petitioner, they had castomers purchasing 
from them and reselling in competition with petitioner the 
same products for promotion of which by petitioner those 
were made. Since it is not disputed that the evi- 
dence establishes all other elements of the suppliers’ viola- 
tions of Section 2(d), we submit that, in fact and in law, 
their contracting to make and making of those payments 
violated that section. 


4 He testified further that when a supplier offered Safeway a 
contract for cooperative advertising, it was not accepted or even 
considered unless it contained a statement that it was also offered 
ee ee ee ee (Tr. 
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B. Petitioner induced and received the payments from 
its suppliers with knowledge of all the facts making those 
payments unlawful 


The only additional facts necessary to establish peti- 
tioner’s use of the unfair methods of competition and un- 
fair acts and practices charged and found, are (1) its in- 
ducement and receipt of the payments, and (2) its con- 
temporaneous knowledge of the facts which made those 
payments violations of Section 2(d) by the suppliers." 


‘1 Petitioner argues that the “knowledge” which had to be shown 
was not merely that of the essential facts, but also an awareness 
that such facts rendered those payments unlawful. (See, e.g., Br. 
13-14, 19-23, 27). The only authority which petitioner cites for 
this curious proposition is Automatic Canteen Co. v. Federal Trade 
Commission, 346 U.S. 61 (1953), in which the Supreme Court ruled 
upon the nature of the knowledge necessary to establish violations 
of Section 2(f) of the Clayton Act, by “knowingly” inducing and 
receiving price discriminations which violate Section 2(a). That 
decision, however, does not support petitioner’s theory, for in it the 
Supreme Court made clear that the knowledge which had to be 
shown was solely of the facts which made the discriminations ille- 
gal, and not awareness that the law made them so. See 346 US. 
at 79-82. Accord, American Motor Specialties v. Federal Trade 
Commission, 278 F. 2d 225, 228-29 (2d Cir. 1960), cert. denied, 
364 U.S. 884. 

It has long been established that no such proof is required in 
any case of this type, for “a knowledge of the laws, policy and 
jurisprudence of a state, is necessarily imputed to every one enter- 
ing into contracts within its jurisdiction.” Ogden v. Saunders, 25 
US. (12 Wheat.) 213, 285 (1827). Accord, Anderson Nat. Bank v. 
Luckett, 321 U.S. 233, 243 (1944) ; American Security & Trust Co. 
v. Frost, 73 App. D.C. 75, 77 (1940), 17 F. 2d 283, 285, cert. denied, 
312 US. 707. “Just as everyone is charged with knowledge of 
the United States Statutes at Large, Congress has provided that 
the appearance of rules and regulations in the Federal Register gives 
legal notice of their contents.” Federal Crop Ins. Corp. v. Merrill, 
332 US. 380, 384-85 (1947). 

Even in criminal cases the rule is that “full knowledge that a 
crime has been committed, required by the accessory statute, is a 
knowledge of the factual status of the perpetrator as to guilt or 
innocence and not a knowledge of the status of the perpetrator as 
respects his liability or nonliability to be punished.” Roberts v. 
People, 87 P. 2d 251, 255 (1938) ; 103 Colo. 250. 
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There is no dispute that petitioner induced and received 
the payments, and there can be no doubt that petitioner 
knew all the facts. As the Commission found, petitioner 
could not but know that the contracts it induced were for 
payments so arbitrarily determined and so unrelated to 
any ascertainable factor in its relationships with its sup- 
pliers that they were not on any quantitative terms and 
were proportional to nothing, and therefore that the sup- 
pliers, even if they had wanted to make similar payments 
to petitioner’s competitors, could not have determined 
what payments to them would have been proportionally 
equal to those they made to petitioner.“ 

Petitioner’s purpose and intent to obtain discriminatory, 
unproportionalized, payments, and therefore its knowledge 
that the payments it did induce and receive were such, is 
shown by its inclusion in every contract it solicited, of 
an explicit provision that payments thereunder would not 
be fitted into the suppliers’ regularly available cooperative 
advertising programs (see, e.g., par. 5B, CX 19A, Tr. 1358). 
Petitioner cannot now be heard to deny that it received 
the very discrimimatory payments it demanded. ‘‘It may 
fairly be assumed that one who has reason to believe a fact 
exists, knows it exists.”” Shaw v. Railroad Co., 101 U.S. 
537, 366 (1879). 

Farthermore, it cannot be doubted that petitioner either 
received information from its contributing suppliers that 
they were not making similar payments to its competitors, 
or would have received such information if it had inquired. 


* Petitioner suggests (Br. 21) that the suppliers could have pro- 
portionalized their payments by taking “the percentage of sales to 
[petitioner} that the allowance represented” and applying that per- 
centage of the sales to other customers. But not one of the allow- 
ances to petitioner either actually or ostensibly represented a 
percentage of sales to it; the contracts were not in terms of pur- 
chases by petitioner, and its own grocery buyer, Mr. Abel, testified 
in effect that the amounts it asked its suppliers to pay were deter- 
mined without reference to their actual sales to it (Tr. 627-30). 
He stated that the decision to ask $250 from Minute Maid in 1955, 
for example, was “on the basis of feeling what we felt we could 
do with their product within the limitations of our operation to 
promote it intelligently in this promotion” (Tr. 628). 
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Both Section 2(d) and the Commission’s Trade Practice 
Rules for the Grocery Industry gave it notice of the neces- 
sity of determining whether payments it received were 
available to its competitors, and the many letters it received 
from some suppliers refusing to participate because they 
would not make discriminatory payments * gave it notice 
that such payments by others might also be discrimina- 
tory. Therefore, whether it asked its paying suppliers or 
not, it cannot deny that it knew what they would have told 
it had it asked, for everyone ‘‘is presumed to know every- 
thing he can learn upon inquiry, when he has facts in his 
possession which suggest inquiry,’’ and “‘must be charged 
with knowledge of that which it was his duty to know.” 
United States v. Pearson, 62 F. Supp. 767, 769 (N.D. Cal. 
1945). Accord, Metropolitan Bag & Paper Dist. Assn, Inc. 
v. Federal Trade Commission, 240 F. 2d 341, 344 (2d Cir. 
1957), cert. denied, 355 U.S. 819; Phelps Dodge Refining 
Corp. v. Federal Trade Commission, 139 F. 2d 393, 396 (2d 
Cir. 1943). ‘<A man is presumed to know what a reason- 
able person ought to know from facts brought to his atten- 


tion,’? and cannot ‘‘close his eyes to the obvious.’? Avery 
v. Commissioner of Internal Revenue, 22 F. 2d 6, 7 (5th 
Cir. 1927). 


43 See, eg., CXs 56-59, Tr. 1575-81; 62 Tr. 1587; 81, Tr. 1625; 
89, Tr. 1644; 109, Tr. 1704; 115, Tr. 1762. 

44 Petitioncr maintains that despite all the facts it knew putting 
it on notice of probable illegality, it was entitled to ignore them 
and rely instead upon a presumption that its suppliers, in making 
the payments, were acting “fairly, honestly, and within the law” 
(Br. 12-13, 26-27). The authorities it cites in attempted support 
of that argument do not do so, but actually support the Commis- 
sion’s ruling. In St. Joseph Stockyards Co. v. United States, 187 
Fed. 104, 106 (8th Cir. 1911), the holding was not that reliance 
could be placed upon the presumption alone, but upon a combina- 
tion of it and the fact that “the great majority” of similar events 
occurred in accordance with the law and “the absence of notice of 
facts indicating the contrary.” Similarly, in Rosenquist v. Harris, 
138 F. Supp. 21, 26 (D. N.D. 1956), the presumption of legality 
prevailed only because the defendant “had no notice, actual or 
constructive * * * had no knowledge of any facts which, in the 
exercise of common prudence or ordinary diligence required inves- 
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Petitioner also suggests (Br. 18, note 10), that the Com- 
mission should have introduced evidence to show that the 
payments to it were not made to meet competition, that is, 
that they were not offered to petitioner in response to 
similar offers made to it by the suppliers’ competitors. 
This argument is invalid in two ways. First, any informa- 
tion as to whether or not petitioner had received offers 
from a contributing supplier’s competitors and asked that 
supplier to match them was peculiarly within petitioner’s 
knowledge, not that of the Commission or of the suppliers, 
and therefore was a matter for petitioner to establish as a 
part of its defense. Cf. Automatic Canteen Co. v. Federal 
Trade Commission, 346 U.S. 61, 78-79 (1953). Second, the 
record shows that there were no such matching offers from 
competing suppliers and that the paying suppliers were not 
responding to any reports from petitioner that it had re- 
ceived offers from their competitors which they might 
match, but solely to petitioner’s original demands. 


C. No form of public injury, including injury to com- 
petition or competitors, need be shown to establish that 
2 method of competition or an act or practice is violative 
of Section 5(a)(1) of the Federal Trade Commission 
Aet 


Petitioner, relying solely upon certain views expressed 


by a hearing evaminer in another case which is now pend- 
ing on appeal to the Commission,” argues (Br. 28-30) that 


Oe ee eS 
tigation and inquiry.” Accord, United States v. Detroit Lumber 
Co., 200 US. 321, 331 (1906), also cited by petitioner. In addition, 
that decision is distinguishable, for it concerned the rule to be 
applied in determining rights between parties, one of whom had 
relied to his injury upon the honesty and legality of the actions 
of the other, as did the other decision petitioner cites, Fidelity & 
Deposit Co. v. Grand National Bank of St. Louis, 69 F. 2d 177, 
183 (8th Cir. 1934). The same is true of petitioner's citations of 
1 Jones, Evidence, 2d ed. (1926) $$ 47, 48; and 20 A. J. Evidence, 
$§ 221, 226, 229. Compare the more careful statements in 1 Jones, 
Evidence, 5th ed. (1958) §§ 14, 15. 

“@ PH. Macy & Co., Inc., Inc., Docket 7869, initial decision filed 
October 17, 1961; CCH Trade Reg. Rep. par. 15,506. 
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there was no evidence that its actions were injurious to 
competition and that such evidence is required in order 
to establish a violation of Section 5(a)(1). It is true that 
the examiner in that case indicated his belief that such 
proof was necessary, but he was plainly in error; the lan- 
guage of the statute does not require such a showing, nor 
have the courts or the Commission so held. 

There are two basic types of violations of the section: 
the use of ‘‘unfair methods of competition in commerce,”’ 
and the use of ‘‘unfair or deceptive acts or practices in 
commerce.’? In neither type is unlawfulness conditioned 
upon the existence of any form of public injury, including 
competitive injury. ‘‘Unfair methods of competition’’ have 
been proscribed since the original enactment in 1914 (38 
Stat. 719), while ‘‘unfair or deceptive acts or practices’ 
were first proscribed by the 1938 amendment (52 Stat. 
111). Before the amendment the Supreme Court, in Fed- 
eral Trade Commission v. Raladam Co., 283 U.S. 643, 646- 
647 (1931), had held that in order to establish that con- 
cededly unfair methods were methods “of competition’? it 
was necessary to show the existence of actual or potential 
competitors against whom the methods had been used. A 
court of appeals misunderstood that decision, and in the 
review of a second Commission case against the same com- 
pany, in which the existence of competitors but no injury 
to them had been shown, set the order aside for lack of 
evidence of any injury ‘‘to the business of any competitor.”’ 
The Supreme Court reversed, Federal Trade Commission v. 
Raladam Co., 316 U.S. 149, 152 (1942), saying, “Tt is not 
necessary that the evidence show specifically that losses 
to any particular trader or traders arise from Raladam’s 
success in capturing part of the market. One of the objects 
of the Act * * * was to prevent potential injary by stopping 
unfair methods of competition in their incipiency.’’ “* 

In the meantime the Congress, apprehensive of the first 


4 That decision, although rendered after the amendment, was a 
construction of the statute as it had been when the case arose, 
before the amendment. 
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decision, and desiring to relieve the Commission of what- 
ever unintended burden that decision had imposed, amended 
the section for the stated purpose of eliminating the neces- 
sity of proof of the existence of competition or of any 
injury thereto. Chas. A. Brewer & Sons v. Federal Trade 
Commission, 15S F. 2d 74, 77 (6th Cir. 1946) ; Wolf v. Fed- 
eral Trade Commission, 135 F. 2d 564, 567 (7th Cir. 1943). 

Even without that amendment it would be clear that 
such proof is not required, because of the second Raladam 
decision and also because it is firmly established that: all 
violations of the Sherman and Clayton Acts are also viola- 
tions of Section 5, and that the section was enacted to, 
and does, render illegal all methods, acts and practices 
which are not yet but if left unchecked would grow into 
Sherman Act violations.* Since the Supreme Court has 
held that proof of actual and completed Sherman Act viola- 
tions does not require any such showing, Klor’s Inc. v. 
Broadway-Hale Stores, Inc., 359 U.S. 207, 211-12 (1959) ; 
Radiant Burners, Inc.-v. Peoples Gas Light & Coke Co., 
264 TS. 656, 659-60 (1961), it necessarily follows that it is 


not required in cases arising under Section 5(a) (1). 


Federal Trade Commission v. Cement Institute, 333 U.S. 683, 
691-94 (1948); Federal Trade Commission v. Motion Picture Ad- 
vertising Service Co., 344 US. 392, 394-95 ( 1953). : 

4* The only exceptions to that general rule are the few cases where 
the Commission proceeds under that section against actions which 
are also violations of, or closely resemble violations of, Sections 
2(a),3, or 7 of the Clayton Act, which require such proof. In such 
cases the Commission assumes the same burden, in that respect, 
as it would have to carry under the corresponding section of the 
Clayton Act. See, e.g., Simplicity Pattern Co., 53 F.T.C. 771 (1957), 
where the Commission dismissed for lack of such proof a charge 
based upon discriminatory practices cognate to those prohibited by 
Section 2(a); and Rour Distributing Co., Inc., 55 F.T.C. 1386 
(1959), and Shell Oil Company, 56 F.T.C. 456 (1959), which 
involved practices cognate to violations of Section 3 of the Clayton 
Act. 

Of course, evidence of competitive injury may also, in some cases, 
be relevant to issues arising in the particular proceeding, such as 
the nature of the remedy to be applied or the validity of an asserted 


“2 
IV. Petitioner is in error in asserting that the terms of the 


order to cease and desist are so improper that it must 
be wholly set aside 


Petitioner’s final argument (Br. 38-40) is that the Com- 
mission’s order is ‘‘fatally vague’’, and imposes ‘‘an undue 
and unreasonable burden and cannot be condoned,’’ and 
therefore ‘‘should be wholly set aside.’? Although those 
criticisms are obviously entirely incorrect, even if they 
were true they would not be grounds for the relief sought, 
and petitioner has made it clear, both here and in the pro- 
ceeding before the Commission, that it does not seek any 
other relief—it does not here, and did not before the Com- 
mission, ask for any modification of the order, did not and 
does not suggest any alternative terms which would satisfy 
its criticisms, and did not and does not make any other 
form of constructive criticism.” It is quite evident that 
those criticisms are not directed to the existing order alone, 
but to any order which could be entered in any terms ade- 
quate to prohibit its future violations of the statute by con- 
duct like or closely related to that which this record shows 
it has used. The Commission’s order does no more than 
forbid petitioner’s repetition of the same type of offenses 
shown by this record: the knowing inducement and receipt 
of discriminatory payments from its suppliers for its 
promotion of their products. This prohibition is entirely 
proper. Cf. P. Lorillard Company v. Federal Trade Com- 
mission, 267 F. 2d 439, 445 (8rd Cir. 1959), cert. denied, 361 
U.S. 923; Federal Trade Commission v. Ruberoid Co., 343 
U.S. 470, 473 (1952) ; Federal Trade Commission v. National 
Lead Co., 352 U.S. 419, 428-29 (1957) ; Federal Trade Com- 
mission v. Mandel Brothers, Inc., 359 U.S. 385, 392 (1959) ; 
Hershey Chocolate Corp. v. Federal Trade Commission, 
121 F. 2d 968, 971-72 (3rd Cir. 1941); Consumer’s Sales 


defense, as in American News Co., 57 F.T.C. —— (1961); CCH 
Trade Reg. Rep. par. 29,335, but that too is a different matter, 
and not involved here. 

“See p. 39 of its Brief on appeal to the Commission, Tr. 466 
(not printed in the Joint Appendix). 
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Corp. v. Federal Trade Commission, 19S F. 2d 404, 408 
(2a Cir. 1952), cert denied, 344 US. 912 (1953). Nor is the 
order improper, as petitioner implies, for tracking the 
language of the pertinent statutory provisions; only by so 
doing can the Commission give petitioner and any enforc- 
ing court the benefit of the large body of judicial con- 
straction and interpretative literature by which the mean- 
ing of that language has been explained and exemplified. 


CONCLUSION 


For the foregoing reasons the Commission’s order to 
cease and desist should be affirmed and enforced.” 


Respectfully submitted. 
James McI. Henvessox, 
General Counsel, 


J. B. Trvtry, 
Assistant General Counsel, 


E. K. Exanss, 
Attorney, 
Attorneys for the Federal Trade Commission. 
Wasxrscrox, D.C. 


January, 1962. 


“To the extent that the order of the Commission is affirmed, 
the court shall issue its own order commanding obedience to the 
terms of such order of the Commission.” Federal Trade Commis- 
sion Act, See. 5(e), 52 Stat. 112; 15 US.C. 45(c). 
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Comparative texts— 
Pertinent portions of the Packers and Stockyards Act, 


1921, as amended— 


Before amendment by 
Public Law 85-909, Sept. 2, 
1958; 72 Stat. 1749: 


Trriz I— 
DeriniTIONS 


This act may be cited 
as the ‘“‘Packers and Stock- 
yards Act, 1921.” (7 U.S.C. 
181) 

Sec. 2. (a) When used 
in this Act— 


(1) The term ‘‘person’’ 
includes individuals, part- 
nerships, corporations, and 
associations ; 

(2) The term ‘‘Secre- 
tary’? means the Secretary 
of Agriculture; 

(3) The term ‘‘meat food 
products’? means all prod- 
ucts and byproducts of the 
slaughtering and meat-pack- 
ing industry—if edible; 

(4) The term ‘‘livestock’’ 
means cattle, sheep, swine, 
horses, mules, or goats— 
whether live or dead; 

(5) The term ‘‘livestock 
products’? means all prod- 
ucts and byproducts (other 
than meats and meat food 
products) of the slaughter- 
ing and meat-packing indus- 
try derived in whole or in 


After amendment by Pub- 
lic Law 85-909: 
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part from livestock; and 

(6) The term ‘‘com- 
merce”? means commerce be- 
tween any State, Territory, 
or possession, or the District 
of Colombia, and any place 
outside thereof; or between 
points within the same State, 
Territory, or possession, or 
the District of Columbia, but 
through any place outside 
thereof; or within any Terri- 
tory or possession, or the 
District of Columbia. (7 
TSC. 182) 

(b) For the purpose of 
this Act (but not in anywise 
limiting the foregoing defini- 
tion) a transaction in respect 
to any article shall be con- 
sidered to be in commerce if 
sach article is part of that 
current of commerce usual in 
the livestock and meat-pack- 
ing industries, whereby live- 
stock, meats, meat food prod- 
ucts, livestock products, 
dairy products, poultry, 
poultry products, or eggs are 
sent from one State with the 
expectation that they will 
end their transit, after pur- 
chase, in another, including, 
in addition to cases within 
the above general descrip- 
tion, all eases where pur- 
chase or sale is either for 
shipment to another State, or 
for slaughter of livestock 
within the State and the 
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shipment outside the State of 
the products resulting from 
such slaughter. Articles nor- 
mally in such current of com- 
merce shall not be considered 
out of such current through 
resort being had to any 
means or device intended to 
remove transactions in re- 
spect thereto from the pro- 
visions of this Act. For the 
purpose of this paragraph 
the word ‘‘State’’ includes 
Territory, the District of 
Columbia, possession of the 
United States, and foreign 
nation. (7 U.S.C. 183) 


Trrie [I—Packesrs 


Sec. 201. When used in 
this Act— 


The term ‘‘packer’’ means 
any person engaged in the 
business (a) of buying live- 
stock in commerce for pur- 
poses of slaughter, or (b) of 
manufacturing or preparing 
meats or meat food products 
for sale or shipment in com- 
merce, or (c) of manufactur- 
ing or preparing livestock 
products for sale or ship- 
ment in commerce, or (d) of 
marketing meats, meat food 
products, livestock products, 
dairy products, poultry 
poultry products, or eggs in 
commerce; but no person en- 
gaged in such business of 
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manufacturing or preparing 
livestock products or in such 
marketing business shall be 
considered a packer unless— 

(1) Sach person is also 
engaged in any business re- 
ferred to in clause (a) or 
(b) above, or unless 

(2) Sach person owns or 
controls, directly or indi- 
rectly, through stock owner- 
ship or control or otherwise, 
by himself or through his 
agents, servants, or employ- 
ees, any interest in any busi- 
ness referred to in clause (a) 
or (b) above, or unless 

(3) Any interest in such 
business of manufacturing 
or preparing livestock prod- 
ucts, or in such marketing 
business is owned or con- 
trolled, directly or indi- 
rectly, through stock owner- 
ship or control or otherwise, 
by himself or through his 
agents, servants, or employ- 
ees, by any person engaged 
in any business referred to 
in elause (a) or (b) above; 
or unless 

(4) Any person or per- 
sons jomtly or severally, di- 
reetly or indirectly, through 
stock ownership or control 
or otherwise, by themselves 
or through their agents, 
servants, or employees, own 
or control in the aggregate 
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20 per centum or more of 
the voting power or control 
in such business of manu- 
facturing or preparing live- 
stock products, or in such 
marketing business and also 
20 per centum or more of 
such power or control in 
any business referred to in 
clause (a) or (b) above. (7 
U.S.C. 191) 


Sec. 202. It shall be un- 
lawful for any packer or any 
live poultry dealer or han- 
dler to: (7 U.S.C. 1952 ed. 
192) 


(a) Engage in or use any 
unfair, unjustly discrimina- 
tory, or deceptive practice 
or device in commerce; or 

(b) Make or give, in com- 
merce, any undue or unrea- 
sonable preference or ad- 
vantage to any particular 
person or locality in any re- 
spect whatsoever, or subject, 
in commerce, any particular 
person or locality to any un- 
due or unreasonable preju- 
dice or disadvantage in any 
respect whatsoever; or 

(c) Sell or otherwise trans- 
fer to or for any other 
packer, or buy or otherwise 


Sec. 202. It shall be un- 
lawful with respect to live- 
stock, meats, meat food 
products, livestock products 
in unmanufactured form, 
poultry, or poultry products 
for any packer or any live 
poultry dealer or handler to: 
(7 U.S.C. 192) 
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receive from or for any 
other packer, any article for 
the purpose or with the ef- 
feet of apportioning the sup- 
ply in commerce between any 
sach packers, if such appor- 
tionment has the tendency 
or effect of restraining com- 
merce or of creating a mo- 
nopoly m commerce ; or 

(a) Sell or otherwise trans- 
fer to or for any other per- 
son, or buy or otherwise re- 
ceive from or for any other 
person, any article for the 
purpose or with the effect 
of manipulating or controll- 
ing prices in commerce, OTF 
of creating a monopoly in 
the acquisition of, buymg, 
selling, or dealing in any 
article in commerce, or of re- 
straining commerce; or 

(e) Engage in any course 
of business or do any act for 
the purpose or with the ef- 
eect of manipulating or con- 
trolling prices m commerce, 
or of creating 2 monopoly in 
the acquisition of, buying, 
selling, or dealing im any 
article in commeree, or of re- 
straining commerce; or 

(f) Conspire, combine, 
agree, or arrange with any 
other persons (1) to appor- 
tion territory for carrying 
on business in commerce, or 


(2) to apportion purchases 
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or sales of any article in 
commerce, or (3) to manip- 
ulate or control prices in 
commerce; or 

(g) Conspire, combine, 
agree, or arrange with any 
other person to do, or aid 
or abet the doing of, any act 
made unlawful by subdivi- 
sion (a), (b), (c), (d), or 
(e). (7 U.S.C. 192) 


Sec. 203. (a) Whenever 
the Secretary has reason 
to believe that any packer 
has violated or is violating 
any provisions of this title, 
he shall cause a complaint 
in writing to be served 
upon the packer, stating his 
charges in that respect, and 
requiring the packer to at- 
tend and testify at a hearing 
at a time and place desiz- 
nated therein, at least thirty 
days after the service of 
such complaint; and at such 
time and place there shall 
be afforded the packer a rea- 
sonable opportunity to be 
informed as to the evidence 
introduced against him (in- 
cluding the right of cross- 
examination), and to be 
heard in person or by coun- 
sel and through witnesses, 
under such regulations as 
the Secretary may prescribe. 
Any person for good cause 
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shown may, on application, 
be allowed by the Secretary 
to intervene in such pro- 
ceeding, and appear in per- 
son or by counsel. At any 
time prior to the close of the 
hearing the Secretary may 
amend the complaint; buat in 
case of any amendment add- 
ing new charges the hearing 
shall, on the request of the 
packer, be adjourned for a 
period not exceeding fifteen 


days. 

(b) If, after such hearing, 
the Secretary finds that the 
packer has violated or is 
violating any provisions of 
this title covered by the 


in the reeords of the Depart- 
ment of Agriculture. 

(ce) Until a transcript of 
the record in such hearing 
has been filed im a circuit 
court of appeals of the 
United States, as provided 
in section 204, the Secretary 
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and in such manner as he 
deems proper, but only after 
reasonable opportunity to 
the packer to be heard, may 
amend or set aside the report 
or order, in whole or in part. 

(d) Complaints, orders, 
and other processes of the 
Secretary under this section 
may be served in the same 
manner as provided in sec- 
tion 5 of the Act entitled 
‘<An Act to create a Federal 
Trade Commission, to define 
its powers and duties, and 
for other purposes,’’ ap- 
proved September 26, 1914. 
(7 U.S.C. 193) 


Trrne [V—GeneraL Provi- 
SIONS 


Sec. 406. (a) Nothing in 


this Act shall affect the 
power or jurisdiction of the 
Interstate Commerce Com- 
mission, nor confer upon the 
Secretary concurrent power 
or jurisdiction over any mat- 
ter within the power or ju- 
risdiction of such Commis- 
sion. (7 U.S.C. 226) 

(b) On and after the en- 
actment of this Act, and so 
long as it remains in effect, 
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(b) The Federal Trade 
Commission shall have 
power and jurisdiction over 
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the Federal Trade Commis- 
sion shall have no power or 
jurisdiction so far as relat- 
ing to any matter which by 
this Act is made ‘subject to 
the jarisdietion of the Secre- 
tary, except in cases in 
which, before the enactment 
of this Act, complaint has 
been served under Section 5 
of the Act entitled ‘“‘An Act 


“An Act to supplement ex- 
isting laws against unlawfal 
restraints and monopolies, 
and for other purposes,” 
approved October 15, 1914, 
and except when the Secre- 
tary of Agriculture in the ex- 
ereise of his daties hereun- 
der, shall request of the said 
Federal Trade Commission 
that it make investigations 
and report in any case. (7 
TS.C. 1952 ed. 227) 


any matter involving meat, 
meat food products, live- 
stock ts in unmanu- 
factured form, or poultry 
products, which by this Act 
is made subject to the power 
or jurisdiction of the Secre- 
tary, as follows: 


(1) When the Secretary 
in the exercise of his duties 
requests of the Commission 
that it make investigations 
and reports in any case. 

(2) In any investigation 
of, or proceeding for the pre- 
vention of, an alleged viola- 
tion of any Act administered 
by the Commission, arising 
out of acts or transactions 
involving meat, meat food 
products, livestock products 
in unmanufactared form, or 
poultry products, if the Com- 
mission determines that ef- 
fective exercise of its power 
of jurisdiction with respect 
to retail sales of any such 
commodities is or will be im- 
paired by the absence of 
power or jurisdiction over 
all acts or transactions in- 
volving such commodities in 
such investigation or pro- 
ceeding. In order to avoid 
unnecessary duplication of 
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notify the Secretary of such 
determination, the reasons 
therefor, and the acts or 
transactions involved, and 
shall not excercise power or 
jurisdiction with regard to 
acts or transactions (other 
than retail sales) involving 
such commodities if the Sec- 
retary within ten days from 
the date of receipt of the 
notice notifies the Commis- 
sion that there is pending in 
his Department an investiga- 
tion of, or proceeding for 
the prevention of, an alleged 
violation of this Act involv- 
ing the same subject matter. 

(3) Over all transactions 
in commerce in margarine or 
oleomargarine and over re- 
tail sales of meat, meat food 
products, livestock products 
in unmannfactured form, 
and poultry prodacts. 

(c) The Federal Trade 
Commission shall have no 
power or jurisdiction over 
any matter which by this 
Act is made subject to the 
jarisdiction of the Secre- 
tary, except as provided in 
subsection (b) of this sec- 
tion. 

(ad) The Secretary of Ag- 
riculture shall exercise 
power or jurisdiction over 
oleomargarine or retail sales 
of meat, meat food products, 
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livestock products in unman- 
ufactured form, or poultry 
products only when he de- 
termines, in any investiga- 
tion of, or any proceeding 
for the prevention of, an al- 
leged violation of this Act, 
that such action is necessary 
to avoid impairment of his 
power or jurisdiction over 
acts or transactions involv- 
ing livestock, meat, meat 
food produets, livestock 
products in unmanufactured 
form, poultry or poultry 

other than retail 
sales thereof. In order to 
avoid unnecessary duplica- 
tion of effort by the Govern- 
ment and burdens upon the 
industry, the Secretary shall 
notify the Federal Trade 
Commission of such de- 
termination, the reasons 
therefor, and the acts or 
transactions involved, and 
shall not exercise power or 
jurisdiction with respect to 
acts or transactions involv- 
ing oleomargarine or retail 
sales of meat, meat food 
products, livestock products 
in unmannfactured form, or 
poultry products if the Com- 
mission within ten days from 
the date of receipt of such 
notice notifies the Secretary 
that there is pending in the 
Commission an investigation 
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Sec. 407. The Secretary 
may make such rule, regula- 
tions, and orders as may be 
necessary to carry out the 
provisions of this Act and 
may cooperate with any de- 
partment or agency of the 
Government, any State, Ter- 
ritory, District, or posses- 
sion, or department, agency, 
or political subdivision 
thereof, or any person; and 
shall have the power to ap- 
point, remove, and fix the 
compensation of such officers 
and employees, not in conflict 
with existing law, and make 
such expenditures for rent 
outside the District of Co- 
lumbia, printing, telegrams, 
telephones, law books, books 
of reference, periodicals, 
furniture, stationery, office 
equipment, travel, and other 


of, or proceeding for the pre- 
vention of, an alleged viola- 
tion of any Act administered 
by the Commission involving 
the same subject matter. 

(e) The Secretary of Ag- 
riculture and the Federal 
Trade Commission shall in- 
clude in their respective an- 
nual reports information 
with respect to the adminis- 
tration of subsections (b) 
and (d) of this section. (7 
U.S.C. 227) 


See. 407. (a) The Secre- 
tary may make such rule, 
regulations, and orders as 
may be necessary to carry 
out the provisions of this Act 
and may cooperate with any 
department or agency of the 
Government, and State, Ter- 
ritory, District, or posses- 
sion, or department, agency, 
or political subdivision 
thereof, or any person; and 
shall have the power to ap- 
point, remove, and fix the 
compensation of such officers 
and employees, not in conflict 
with existing law, and make 
such expenditures for rent 
outside the District of Co- 
lumbia, printing, telegrams, 
telephones, law books, books 
of reference, periodicals, 
furniture, stationery, office 
equipment, travel, and other 
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supplies and expenses as 
shall be necessary to the ad- 
ministration of this Act in 
the District of Columbia and 
elsewhere, and as may be ap- 
propriated for by Congress, 
and there is hereby author- 
ized to be appropriated, out 
of any money in the Treas- 
ated, such sams as may be 
necessary for such purpose. 
(7 U.S.C. 1952 ed. 228) 


Sec. 408. If any provision 
of this Act or the application 
thereof to any person or cir- 
cumstances is held invalid, 
the validity of the remainder 
of the Act and of the appli- 
cation of such provision to 
other persons and circum- 
stances shall not be affected 
thereby. (7 U.S.C. 229) 


supplies and expenses as 
shall be necessary to the ad- 
ministration of this Act in 
the District of Columbia and 
elsewhere, and as may be ap- 
propriated for by Congress, 
and there is hereby author- 
ized to be appropriated, out 
of any money in the Treas- 
ury not otherwise appropri- 
ated, such sums as may be 
necessary for such purpose. 
(b) The Secretary shall 
maintain within the Depart- 
ment of Agricultare a sepa- 
rate enforcement unit to ad- 
minister and enforce title I 
of this Act. (7 U.S.C. 228) 
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Szcrion 5(a)(6), Fepzran 
Traps Commission Act, as 
AMENDED 


(Prior to P.L. 909, 85th Con- 
gress) 


The Commission is hereby 
empowered and directed to 
prevent persons, partner- 
ships, or corporations, ex- 
cept banks, common carriers 
subject to the Acts to reg- 
ulate commerce, air carriers, 
and foreign air carriers sub- 
ject to the Civil Aeronau- 
ties Act of 1938, and per- 
sons, partnerships, or cor- 
porations subject to the 
Packers and Stockyards Act, 
1921, except as provided in 
section 406 (b) of said Act, 
from using unfair methods 
of competition in commerce 
and unfair or deceptive acts 
or practices in commerce. 
(15 U.S.C. 1952 ed. 45 (a) 
(6)) 


Szcrion 5(a)(6), Fepezan 
Traps Commission Act, as 
AMENDED 


(Subsequent to Amend- 
ment by P.L. 909, 85th Con- 


gress, Approved Sept. 2, 
1958; 72 Stat. 1749) 


The Commission is hereby 
empowered and directed to 
prevent persons, partner- 
ships, or corporations, ex- 
cept banks, common carriers 
subject to the Acts to regu- 
late commerce, air carriers, 
and foreign air carriers sub- 
ject to the Civil Aeronautics 
Act of 1938, and persons, 
partnerships, or corpora- 
tions insofar as they are sub- 
ject to the Packers and 
Stockyards Act, 1921, as 
amended, except as provided 
in section 406 (b) of said Act, 
from using unfair methods 
of competition in commerce 
and unfair or deceptive acts 
or practices in commerce. 
(15 U.S.C. 45 (a) (6)) 
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FeperaL Trape Commission, Respondent 


On Petition for Review of Final Order 
To Cease and Desist 


REPLY BRIEF FOR PETITIONER 


PRELIMINARY STATEMENT 
This reply brief for petitioner [hereinafter GLANT] is 
filed in conformity with Local Rule 18 of the Local Rules of 
this Court and the revised stipulation of the parties ap- 
proved by order of the Court dated January 5, 1962. 


REPLY ARGUMENT 


L THE COMMISION’S ARGUMENT THAT ITS FINDINGS ARE SUPPORTED 
BY SUBSTANTIAL EVIDENCE IS ERRONEOUS [Commission's Brief 
pp. 28-421. 


The Commission’s brief is firmly anchored to (a) a num- 
ber of unfounded conclusions of ultimate fact, (b) several 
unwarranted assumptions, as well as (c) some references to 
evidence which is not in the record. As a result, the Com- 
mission’s presentation requires a close and careful analy- 
sis. It is a sleight-of-hand approach to the record. 
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Typical of the foregoing is the reference to the so-called 
“<eonfirmatory testimony’? of the grocery supply manager 
of the Washington Division of SAFEWAY STORES, a 
Mr. Milton Thomas [Commission’s Brief, pp. 35-36]. The 
record, to which the Commission has taken no exception, 
shows that this testimony, as well as the testimony of sev- 
eral other witnesses, was stricken by the Hearing Examiner 
[TR 944.945]. This testimony therefore ‘‘confirms’’ noth- 
ing. The reference to it by the Commission is totally un- 
warranted.” 

Another example is the Commission’s ultimate conclu- 
sion that ‘“‘at the time the [participating] suppliers con- 
tracted to make and made their payments to [GIANT], 
they had customers purchasing from them and reselling in 
competition with [GIANT] the same products for promo- 
tion of which by [GIANT] those payments were made”’ 
[Commission’s Brief, p. 36; emphasis supplied]. 

This conclusion, absolutely essential* to the Commis- 
sion’s entire case, is based upon the testimony of (a) a 
number of suppliers [Wilkins-Rogers Milling Company, 
John H. Wilkins Company, Joseph Martinson & Company, 
Chestnut Farms Chevy Chase Dairy Company, Sweets 
Company of American, Crosse & Blackwell Company, and 
Tetley Tea] who participated in GIANT’s anniversary 
sales and (b) a solitary local retailer [Al Kaufman]. 


The retailer testified: 

1 That he purchased merchandise for his su ermarket 
from UNION WHOLESALE GROCERY COM- 
PANY [hereinafter UNION] on a cost-plus basis 
[TR 772]; 

2. That most suppliers did not recognize his super- 
eg on a direct basis though a few did so [TR 

3); 

3. That he did not purchase products from Wilkins- 
Rogers marey 2 pany, John H. Wilkins Com- 
pany, Joseph Martinson & Company, Sweets Com- 


1 As is the reference in footnote 40. 

2 See GIANT ’s discussion in its original brief, pp. 13-18, and see especially 
Atalanta Trading Corp. v. Federal Trade Commission, 258 F.2d 365, 369-370 
(C.A. 2, 1958), and cases cited therein. 
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pene of America, Crosse & Blackwell, or Tetley 

ea, but handled products manufactured by those 

companies by purchasing them from UNION (TR 
172-774, 776] ; and 

4. That none of his suppliers offered him any i saga 
advertising allowances’? during the mon’ of 
March, April, or May, 1955 [TB 766]. 


The suppliers each testified : 
1. That they sold a variety of products; 
2. That they had a number of customers in the Wash- 
ington Metropolitan Area; 
3. pce they participated in GIANT’s anniversary 
sales; 
4. That they participated in anniversary sales of 
GLIANT’s competitors; and 
5. That they did not offer other of their customers a 
promotional allowance similar to that which they 
granted to GIANT. 


On the basis of the foregoing testimony, without estab- 
lishing which supplier sold which products to which of its 
customers during what period of time, the Commission con- 
cluded that it was ‘‘inescapable that at the time the sup- 
pliers contracted to make and made their payments to 
petitioner, they had customers purchasing from them and 
reselling in competition with petitioner the same products 
for promotion of which by petitioner those payments were 
made’’ [Commission’s Brief, p. 36]. 

The patent defect in the Commission’s conclusion is that 
it does not follow logically from the facts in the record. 
The mere fact that a supplier sells a number of products 
to a number of customers in a particular area does not 
mean that it is ‘“‘inescapable” that the supplier is selling 
the same product to different competing customers at the 
game time. Since the suppliers are only obligated to offer 
allowances in connection with the sale of the same product, 
no illegality followed in the record from the suppliers’ 
failure to offer an allowance to all of their customers until 
it was established that suppliers sold competing customers 
the same product during the same period of time. 
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The Commission’s type of reasoning was specifically re- 
jected by the Second Circuit Court of Appeals in Atalanta 
Trading Corp. v. Federal Trade Commission, 258 F.2d 365 
(C.A. 2, 1958). There the Commission had held that inas- 
much as Atalanta had made allowances in connection with 
the sale of pork products, the statute had been violated 
when Atalanta failed to offer similar allowances to other 
competing customers in connection with the sale of other 
pork products. The examiner in that case had reached the 
same conclusion. He stated, ‘‘All of these products were 
pork, and to the hearing examiner, ham is ham ...’’ The 
Court of Appeals categorically rejected this argument, 
stating (at 368-369) : 

‘©We cannot accept the Commission’s expansive in- 
terpretation of Section 2(d), namely, that after show- 
ing a supplier has sold a general line of products in a 
given area and has granted allowances to only one 
customer, it is immaterial whether or not a product of 
like grade and quality to the one on which the allow- 
ance was made was ever sold to any other customers 
in that area.”’ 


Still other examples of the Commission’s false logic are 
its conclusions: (a) that the anniversary allowances which 
GIANT received were (i) ‘‘discriminatory”’ and (ii) ‘‘pre- 
ferential’”’; and (b) that GIANT had knowledge of these 
facts [Commission’s Brief, pp. 37-39]. These conclusions 
are premised upon the fact (a) that GIANT’s anniversary 
contracts [and the Commission even misstates this; see its 
brief, p. 38] ‘‘did not alter or replace currently existing 
advertising or merchandising agreements’’* and the fact 
(b) that GLANT’s anniversary contracts were the result 
of “‘‘a plan tailored exclusively to fit the desires of 
[GLANT and its participating suppliers].’” 


3 Quoted directly from the contract, rather than the Commission’s improper 
characterization: ‘‘Petitioner’s purpose and intent to obtain discriminatory, 
unproportionalized payments .. . is shown by its inclusion . . . of an explicit 
provision that payments . . . would not be fitted into suppliers’ regularly 
available cooperative advertising programs.’’ [Commission’s Brief, p. 38] 
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Not only are the foregoing conclusions in conflict with 
the precise holding of the Second Circuit Court of Appeals 
in Atalanta Trading Corp. v. Federal Trade Commission, 
supra, but they also defy reason. Nothing in the Clayton 
Act condemns multiple promotional allowances. And, ra- 
tional thinking surely does not lead to the conclusion that 
where multiple allowances exist, ‘‘discriminatory’’ or 
‘‘preferential’’ treatment must also exist. 


The Commission’s assertion that GLANT ‘‘does not con- 
test’’ the finding that its solicitations were ‘for individual 
and preferential treatment .. .’ ’? [Commission’s Brief, p. 
6] ignores one of the primary thrusts of GIANT’s argn- 
ment [GIANT’s Brief, pp. 18-19] and represents an out- 
standing example of the Commission’s use of the unwar- 
ranted assumption to sustain the unreasonable theory of 
its case.‘ GIANT’s reference in its brief to ‘‘ preferential 
treatment’’ alluded to the Commission’s improper use of 
inference drawn from another inference to obtain a conclu- 
sion of fact necessary to the Commission’s case. The Com- 
mission’s reasoning runs as follows: 


Major premise: GIANT received advertising allowances 
from some of its suppliers during anniversary sales 
in which GIANT had invited its suppliers to partici- 
pate. 


Minor premise: The anniversary allowances which GIANT 
received from its suppliers edi Sr anniversary sales 


were in addition to those which received from 
its suppliers under existing cooperative advertising 
contracts with those suppliers. 


4 Other examples are: 

(1) The assumption that the ‘‘facts’? of this case are those which are 
contained in the Initial Decision and the Decision of the Commission which 
are summarized in the Commission’s statement of facts [Commission’s Brief, 
pp. 3-8]; 

(2) The assertion that ‘‘There is no dispute about the first cight of those 
facts’’ [Commission’s Brief, p. 31]; and 

(3) The assertion that GIANT ‘‘admittedly induced’’ advertising allow- 
ances from its suppliers [Commission’s Brief, p. (i)]. 

These assertions of fact involve the very issues of fact which are raised by 
this appeal. 


6 


Inference or conclusion: GIANT’s suppliers discriminated 
against GIANT’s competitors and in favor of GIANT 
by granting GIANT ‘¢preferential’’ or ‘‘discrimina- 
tory”? promotional allowances. 

Further inference: GIANT knew that the allowances which 
it received from suppliers participating in its anniver- 
sary sales were unlawful. 

“The difficulty with this logic is at once apparent”’ 
[GLANT’s Brief, p. 19]. Reasonable minds would not ac- 
cept these premises as adequate to support the conclusions. 
Consolidated Edison Co. v. Nattonal Labor Relations 
Board, 305 U.S. 197, 59 S.Ct. 206 (1938). The conclusions 
of the Commission are based on conjecture and suspicion 
and prove nothing. Cupples Co. v. National Labor Rela- 
tions Board, 106 F.2d 100, 105 (C.A. 8, 1939). 


(a) The Commission’s argument that its findings may not be 
challenged because they are as a matter of law conclusive 
is erroneous [Commission's Brief pp. 28-30]. 


The Commission attempts to create a spurious issue by 
alleging that GIANT’s argument represents an attempt 
to have the Court displace the findings of the Commission 
with those of its own. The Commission argues that once 
it has made a choice between ‘‘conflicting inferences” de- 
rived from the evidence in the record, that choice is con- 
clusive; and that the record here on review involves such 
a choice and nothing more [Commission’s Brief, p. 29). 
The Commission’s approach is wrong. GIANT does not 
ask the Court to displace the Commission’s findings with 
those of it own. This is not the function of this Court. 
What GLANT does ask is that the Court review the record 
to determine whether there is any evidence in the record 
of a substantial nature to support the conclusions of ulti- 
mate fact which the Commission has drawn to sustain its 
theory of this case. In this respect GIANT’s petition is 
not unlike that of Atalanta Trading Corp., supra, before 
the Second Circuit Court of Appeals, where that Court said: 


«¢ |. The facts as found, so far as material to the 
decision, may be considered as virtually undisputed. 
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The legal conclusions to be drawn therefrom, however, 
present the real problem.’’ (at 368) 


The evidence in this record is of an entirely circumstan- 
tial nature. Because that evidence is consistent with illegal- 
ity, the Commission cavalierly assumes that it may draw 
the inferential choice between legality and illegality and that 
that choice may not be disturbed on appeal because its 
choice is conclusive upon this Court. This is an obvious 
oversimplification of the Commission’s power. 

The Commission’s assertion that ‘‘It cannot be doubted 
that [GIANT] either received information from its contri- 
buting suppliers that they were not making similar pay- 
ments to its competitors, or would have received such in- 
formation if it had inquired’? [Commission’s Brief, p. 30; 
emphasis supplied] typifies the unsubstantial character of 
the Commission’s proof and demonstrates the quixotic na- 
ture of the Commission’s choice of inference. 

Though the Commission produced the testimony of nine 
suppliers who participated in GIANT’s anniversary sales, 
it failed to question a single one of them as to whether they 
had in fact advised GIANT that the allowances which they 
had granted GIANT were not available to customers com- 
peting with GIANT. The inference to be drawn from this 
lack of testimony is that had the Commission asked about 
that question, the answer would have been unfavorable to 
the Commission’s case. Cf. Evis Mfg. Co. v. Federal Trade 
Commission, 287 F.2d 831, 847 (C.A. 9, 1961). 

The Commission justifies the assertion which ‘‘cannot be 
doubted”? by arguing that GIANT received notice that the 
allowances received were discriminatory because some of 
its suppliers who refused to participate in the anniversary 
sales advised GIANT that they could not make the allow- 
ances available to GIANT and at the same time to GIANT’s 
competitors [Commission’s Brief, p. 39]. This justification 
is nothing less than pure prestidigitation. 

In the first instance, none of the responses from non-par- 
ticipating suppliers prompted any allowances; ergo, no un- 
lawfulness resulted. 
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Next, some of the replies were surely calculated to excuse 
participation in GLANT’s anniversary sales on a feigned 
basis rather than a real one. 


Additionally, the inference which the Commission seeks 
to draw runs counter to established rules of evidence. Flynn 
& Emrich Co. v. Federal Trade Commission, 52 F.2d 836, 
838 (C_A. 4, 1931) : ‘Good faith is always presumed until 
the contrary is shown by proof.” Rosenguist v. Harris, 138 
F. Sapp. 21 (D. N_D., 1936) : The presumption is that pri- 
wate transactions are fair and regular, rather than other- 
wise, and that a person dealing with another has a right to 
rely upon the presumption that the person with whom he is 
dealing is being fair, honest, and within the law. Fidelity 
& Deposit Co. v. Grand National Bank of St. Louis, 69 F.2d 
177, 183 (C_A. 8, 1934) : Where evidence permits two infer- 
ences, one of legality and the other of illegality, the law 
presumes that the person acted legally rather than illegally. 
Fleming v. Dierks Lumber & Coal Co., 39 F.Supp. 237 (D. 
Ark, 1941): An administrative agency may not presume 
that a respondent has violated the provisions of a statute 
which it is charged with administering. Moreover, the Com- 
mission itself, in one of its own decisions of a much later 
vintage than any of the cases cited in its brief, set forth 
the proper rules of evidence to guide the choice of infer- 
ences in proceedings before the Federal Trade Commis- 
sion. See In the Matter of Virginia-Carclina Peanut Asso- 
ciation, et al., 51 F.T.C. 1156, 1188 (1955), quoted at page 
11 in GIANT’s brief; also J. B. Lippincott Co. v. Federal 
Trade Commission, 137 F.2d 490, 494 (C.A. 3, 1943), also 
quoted in GIANT’s brief on page 12. 


Finally, the substantial evidence in the record completely 
refutes any suggestion that GIANT had knowledge of any 
of the facts which are the predicates of the Commission’s 
bald assertions. Mr. Leonard Abel testified that he knew 
that FOOD FAIR, INC. and other retailers competing with 
GIANT were receiving anniversary allowances for their 
anniversary sales because GIANT had obtained copies of 
their anniversary contracts and had concluded, on the basis 
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of those contracts and the subsequent advertising of those 
retailers, that they had received advertising allowances 
from their suppliers [TR 621-623]. Mr. Abel also stated 
that GIANT’s anniversary contract was modeled specifi- 
cally after the anniversary contract of FOOD FAIR INC. 
(TR 634]. All of the participating suppliers who testified 
in this proceeding stated that they had participated in the 
anniversary sales of retailers competing with GIANT, in- 
cluding but not limited to the anniversary sales of FOOD 
FAIR. This evidence surely explodes the myth which the 
Commission was at such pains to establish. GIANT knew 
that competitors were obtaining advertising allowances 
from their suppliers similar to the advertising allowances 
which GIANT received from its suppliers during its anni- 
versary sales and therefore had every reason to believe 
that those of its suppliers who participated in its sales were 
adhering to the letter of the law. 


To further fortify the conclusion that the advertising al- 
lowances which GIANT received during its anniversary 
sales were unlawful, the Commission found, first, that 
GIANT’s anniversary contracts were incapable of propor- 
tionalization and, second, that GLANT knew this [TR 401- 
402]. The conclusion in this instance appears to be predi- 
cated upon the examiner’s ‘‘inability: to believe’? that 
GIANT did not know that its anniversary contracts were 
incapable of proportionalization. The substantial evidence 
in the record, however, refutes the basic fact inherent in 
the examiner’s mistaken belief. GIANT’s contracts were 
capable of proportionalization. Several of the Commis- 
sion’s own witnesses stated that it was their belief that 
GIANT’s anniversary contracts could be proportionalized. 
See the testimony of Speeler [TR 843-845], the testimony 
of Fitzgerald [TR 673-675], and the testimony of Aston 
[TR 886]. There is no evidence in the record contrary to 
the testimony of these witnesses. 
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(@) The Commission did not even establish a prima facie case. 

The Commission’s proof was deficient in two respects. 
In the first place, the Commission did not prove that the 
suppliers who participated in GIANT’s anniversary sales 
had no defenses to the alleged unlawfulness of the allow- 
ances which they made available to GIANT. And, in the 
second place, the Commission did not prove that the allow- 
ances which participating suppliers made available to 
GIANT adversely affected competition or even tended to do 
so. 


In proving its case the Commission proceeded upon the 
assumption that all it had to do to establish a prima facie 
2(d) ease was to show (1) that GIANT received allowances 
from its suppliers and (2) that the suppliers making the 
allowances available to GIANT did not offer such allow- 
ances to other of their customers competing with GIANT. 
The Commission’s assumption was apparently predicated 
upon the belief that meeting competition was not a defense 
to a 2(d) violation of the Clayton Act. In that connection, 
see In the Matter of J. H. Filbert, Inc. (a participating 
supplier), 54 F.T.C. 359 (1957). This assumption was in- 
correct. See Exquisite Form Brassiere, Inc. v. Federal 
Trade Commission, —— App. D.C. —, —— F.2d— 
(C-A. D.C., 1961). 

Repeatedly during the entire course of this proceeding 
GIANT has asserted that to establish a prima facie case the 
Commission must prove not only that GIANT knew (a) 
that the allowances made to it by its suppliers during its 
anniversary sales were not offered to other customers of 
such suppliers competing with GIANT (b) on proportion- 
ally equal terms, but also (c) that the suppliers had no de- 
fenses to the prima facie unlawfulness of the allowances 
(assuming prima facie unlawfulness in fact). 

This is precisely the extent of the proof which the Su- 
preme Court required of the Commission in Automattc 
Canteen Co. v. Federal Trade Commission, 346 US. 61, 
73 S.Ct. 1017 (1953). There the Commission argued, as it 
does here, that the burden of showing a 2(b) defense rested 
upon the 2(f) respondent and not upon the Commission 
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to prove the contrary. Rejecting this argument, the Court 
said (at 77-79) : 


“The Commission argues that a prima facie case of 
knowledge is made out when it is shown that the buyer 
knew the facts making the price differential violative 
of § 2(a). At another point it urges that it must now 
show only ‘that the buyer affirmatively contributed to 
obtaining the discriminatory prices by special solici- 
tation, negotiation or other action taken by him.’ ... 


«| | | We think we must read the infelicitous lan- 
guage of § 2(b) as enacting what we take to be its 
purpose, that of making it clear that ordinary rules of 
evidence were to apply in Robinson-Patman Act pro- 
ceedings. . . . If that is so, however, decisions striking 
the balance of convenience for Commission proceedings 
against sellers are beside the point. And we think the 
fact that the buyer does not have the required informa- 
tion, and for good reason should not be required to 
obtain it, has controlling importance in striking the 
balance in this case. This result most nearly accommo- 
dates this case to the reasons that have been given by 
judges and legislators for the rule of § 2(b), that is, 
that the burden of justifying a price differential ought 
to be on the one who ‘has at his peculiar command the 
cost and other record data by which to justify such 
discriminations.’ Where, as here, such considerations 
are inapplicable, we think we must disregard whatever 
contrary indications may be drawn from a merely lit- 
eral reading of the language Congress has used. It 
would not give fair effect to § 2(b) to say that the bur- 
den of coming forward with evidence as to costs and 
the buyer’s knowledge thereof shifts to the buyer as 
soon as it is shown that the buyer knew the broad power 
of investigation and supoena, prior to the filing of a 
complaint, is on a better footing to obtain this informa- 
tion than the buyer. Indeed, though it is of course not 
for us to enter the domain of the Commission’s dis- 
cretion in such matters, the Commission may in many 
instances find it not inconvenient to join the offending 
seller in the proceedings.”’ 


The Supreme Court holding in Automatic Canteen, supra, 
is particularly appropriate to the case at bar. In the in- 
stant case, GIANT sought unsuccessfully to intervene in 
cases which the Commission simultaneously brought against 
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suppliers who participated in GIANT’s anniversary sales. 
The Commission alleged that these suppliers had violated 
§ 2(a) of the Clayton Act. The very purpose of GIANT’s 
attempted intervention was to obtain facts essential to its 
own defense and to disprove the assertion by the Commis- 
sion that suppliers who participated in GIANT’s anniver- 
sary sales violated § 2(d). The Examiner, and the Commis- 
sion on appeal, refused to allow GIANT to intervene. Now 
that this Court has held that ‘‘meeting competition”’ is a 
defense to a 2(d) charge, the Commission argues neverthe- 
less that GLANT, and not the Commission, should have 
borne the burden of this defense in this proceeding. This 
is an unfair position in the face of the Commission’s 
erroneous decision on intervention.* 


As a corollary to its initial assumption that meeting com- 
petition was not a defense to a 2(d) violation, the Commis- 
sion also assumed that it did not have to establish proof of 
an injary to competition to make a prima facie case. GIANT 
contends that this latter assamption was also incorrect. 


While no court of competent jurisdiction has yet passed 
upon the question of whether evidence of injury to com- 
petition is essential to a proceeding of the type now before 
this Court, there is at least one case pending before the 
Second Circuit Court of Appeals in which this issue may 
be judicially determined: Grand Union v. Federal Trade 
Commission, No. 26,553 (C-A. 2). In Grand Union the 
Commission found that Grand Union had violated § 5 of 
the Federal Trade Commission Act by inducing allowances 
from certain of its suppliers which were in violation of 
§ 2(d). Unlike the Commission’s later decision In the Mat- 


5 Moreover, it is equally unfair for the Commission to foster the impression 
that it proved that GIANT’s suppliers violated § 2(d) by reference to the 
‘éyelated’? cases against GIANT’s participating suppliers [Commission ’s 
Brief, pp. 4, 13]. These cases are not related in the legal sense to this case, 
and surely the conclusions of the Commission in those cases where the parties 
and burdens of proof were different are not binding on GIANT in this pro- 
coeding. Fairmont Aluminum Co. v. Commissioner of Internal Revenue, 
222 F.2d 662 (C.A. 4, 1955), cert. denied 350 U.S. 838, 76 S.Ct. 76 (1955) ; 
United Mine Workers of America v. National Labor Relations Board, 234 F.2d 
565 (C.A. 4, 1956). 
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ter of American News Company, 57 F.T.C. —— (1961), 
where the Commission made a specific finding of injury to 
competition, there were no findings in Grand Union that 
competition had been adversely affected by Grand Union’s 
actions. The absence of this type of finding in Grand 
Union prompted a dissent by Commissioner Tait, who said: 


“*It is unlawful under Section 2(f) of the Robinson- 
Patman Act for a buyer in the course of commerce 
knowingly to induce or receive a discrimination in price 
which is prohibited by the section. . . . It is not unlaw- 
ful under such Act, however, for a buyer knowingly 
to induce or receive allowances proscribed by Section 
2(d). The majority decision makes this latter prac- 
tice on the part of buyers illegal and, in effect, legis- 
lates a new antitrust prohibition. This, I believe, is 
beyond the authority of the Commission. 


“‘But the majority goes even further, for without 
requiring any factual showing of probable injury to 
competition, this ruling under the Federal Trade Com- 
mission Act applies to a buyer’s practice a per se 
doctrine which Congress, for reasons of its own, 


directed only against a practice on the part of sellers. 


“Nor are the various cases cited any precedent for 
the failure to show probable competitive harm. Cases 
such as Motion Picture Advertising Service, Inc., 
Keppel & Bro., Inc., Beech-Nut Packing Co., Fashion 
Guild, and Cement Institute all contained findings by 
the Commission that the challenged practices had ad- 
verse competitive effects. ... There is no such factual 
situation here, and no such findings have been 
made. ... 

e e e 

‘*As previously indicated, the majority have adopted 
a rule under which the practice challenged here is 
even held to be illegal without any showing of adverse 
competitive effect. Congress, in enacting Section 2(d), 
in effect found that practices covered thereby were 
harmful to competition and banned them outright; 
hence no showing of an adverse effect on competition 
is required to prove a charge against sellers. But 
Congress did not ban the practice here challenged of 
a buyer’s knowing inducement of a Section 2(d) vio- 


14 


lation. Is competitive injury to be imputed in a 
vacuum? Moreover, if the practice is compared to a 
Section 2(f) case, it will be observed that the proof of 
a violation of that subsection requires a showing of 
a violation of Section 2(a), which itself requires proof 
of probable competitive injury. Congress was clearly 
most chary of imposing per se sanctions.”’ 


Commissioner Tait’s views have received the approval 
of several commentators who believe that the Commission 
erred in its decision in Grand Union. One commentator 
stated: 


«<_. it may be that the Commission’s application of 
section 5(a) to supplement the Robinson-Patman Act 
would be similarly accepted by the courts if factual 
findings are made that competition is or tends to be 
adversely affected. However, while the FTC in the 
instant case [Grand Union] did not state that respond- 
ent’s activities were unfair trade practices per se, nO 
findings of anti-competitive effects were made. All the 
cases relied on by the FTC to justify its use of section 
5(a) to bolster the policy of the Bobinson-Patman Act 
contain findings that the respondent’s conduct tended 
to adversely affect competition . . . it seems that in 
the effort to supplement a detailed statute that does 
not forbid respondent’s activities, even though its sup- 
phers’ participation could be prohibited without a 
showing of injury to competition, the FTC was un- 
warranted in deeming respondent’s methods of com- 
petition unfair per se.’’? [Comment, 61 Colum. L. Rev. 
291 (1961).] 


In its statement of questions presented, and repeatedly 
throughont its brief, the Commission asserts that GIANT 
admitted that it ‘‘induced”’ the payments which it received 
from its suppliers during its anniversary sales. This is 
not true. What GIANT did admit in its brief and through- 
out this proceeding was that it ‘offered [each of its sup- 
pliers] an ovportunity to participate’’ in its anniversary 
promotions [GIANT’s brief, p. 2}. There is a vast differ- 
ence between offering suppliers the opportunity to parti- 
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cipate and ‘‘inducing’’ them to do so. ‘‘Induce”’ implies 
the use of pressure or coercion to bring about a result. The 
offer of the opportunity has no such odious implications. 

The record does not support the conclusion that GIANT 


“induced”? anything. Far less than 200 of the 500 sup- 
pliers who were offered the opportunity to participate in 
GIANT’s anniversary promotions did so. None of the 
suppliers who failed to participate were blacklisted or dis- 
favored by GIANT in any future dealings. The signifi- 
cance of this lack of coercion, lack of pressure, and, if the 
Court please, lack of inducement is described at pages 
25-26 of GLANT’s brief. 


The absence of proof of inducement creates an important 
factual difference between this case and the cases of Grand 
Union v. Federal Trade Commission, supra, and American 
News Co. v. Federal Trade Commission, No. 26,857 (C.A. 2). 
The factual difference becomes even more significant when 
one recognizes that the Commission proceeding against 
GIANT is premised upon the alleged duty of the Commis- 
sion to supplement and bolster § 2(f) of the Clayton Act 
by prohibiting under § 5 practices which violate the spirit 
of that section. One of the purposes of 4 2(f) was to pre- 
vent large buyers from exerting pressure upon other sup- 
pliers to compel preferential treatment. Austin, PRICE 
DISCRIMINATIONS AND RELATED PROBLEMS UN- 
DER THE ROBINSON-PATMAN ACT, pp. 411 (June 
1959); and see Automatic Canteen Co. v. Federal Trade 
Commission, supra, at 74. 


ARE PROSCRIBED BY SECTION 2(d). IS NOT A VIO- 
LATION OF SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT. 


In its original brief GIANT argued, and reiterates here, 
that the Commission’s expansive interpretation of Section 
5 of the Federal Trade Commission Act to include acts 
and practices which are not specifically banned by other of 
the antitrust laws is not within the ‘‘legitimate scope’’ of 
the Commission’s activities [GIANT’s Brief, p. 9]. The 
Commission disagrees. To support the contrary view, the 
Commission has inveighed the assistance of a ‘‘respectable 


IL KNOWING INDUCEMENT OF PROMOTIONAL ALLOWANCES, WHICH 
THEMSEL’ 
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body of literature [holding] that Section 2(f) does cover 
the inducement and receipt of [a] 2(d) violation’? [Com- 
mission’s Brief, p. 24]. To this it may be replied that 
there is a very respectable body of literature disapproving 
of the Commission’s view and approving the position 
taken here by GLANT. See especially: Handler, ‘‘ Annual 
Review of Antitrast Developments,’’ The Record of the 
Association of the Bar of the City of New York, Vol. 16, 
No. 7, p. 401 (1961) ; Alexander, “<Section 5 of the Federal 
Trade Commission Act, A Deus Ex Machina in the Tragic 
Interpretation of the Robinson-Patman Act,” 12 Syra. L. 
Bev. 317 (1961). 


Milton Handler, an outstanding authority in the antitrust 
field, has expressed the opinion that the Commission is 
exercising a legislative function when it seeks to utilize 5 
of the Federal Trade Commission Act to reach the prac- 
tices which the Commission here has attempted to pro- 
seribe by its order against GLANT. In discussing the Com- 
mission’s position in the Grand Union case, supra, Pro- 
fessor Handler argued his position as follows: 


«c___ There is no general authority to label conduct 
as an unfair method of competition where Congress has 
spoken on the general subject but what it has said does 
not go as far as the Commission would like. For the 
Commission to do any of these things is not to reason 
by analogy or upon principle, but is to usurp legisla- 
tive powers. ¢ 

es e 

‘When operating under a specifie grant from Con- 
gress such as that contained in Section 11 of the Clay- 
ton Act, the Commission’s role is to ‘enforce compli- 
ance.’ The Commission’s power to enforce is no greater 
and no less than that of the courts. It is to be empha- 
sized that this explicit authority is to compel compli- 
ance with the sections as Congressionally written, not 
to supplement or erase, bolster or emasculate, extend 
or contract, or otherwise rewrite. There is no sugges- 
tion in either statute that the provisions of the Clay- 
ton Act are to be merged with Section 5 and lose their 
identity as the careful expression of the legislative 
will on the legitimacy of the practices to which they 
relate. 


oo @ 
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‘Congress vested the Commission with a broad and 
flexible mandate. But it did not endow it with the 
power to legislate. In the final analysis a democracy 
cannot permit its laws to be rewritten by administra- 
tive agencies of the executive. Where administration 
discloses defects or limitations in the laws drafted by 
Congress with which the techniques of interpretation 
are unable to cope, the remedy is to request supple- 
mental legislation from the elected representatives of 
the people who, under our system of government, are 
the final arbiters of national policy. This has been the 
settled practice in the antitrust field where numerous 
legislative changes have been made over the years. 
This, it is submitted, is the path the Commission should 
have taken in Grand Union.”’ 


IL THE COMMISSION'S CONTENTION THAT GIANT IS NOT EXEMPT 
FROM REGULATION BY THE FEDERAL TRADE COMMISSION IS 
ERRONEOUS. 


The Commission concedes that GLANT is engaged in 
retailing activities defined by the Packers and Stockyards 
Act of 1921, 7 U.S.C. 181, et seq. [Commission’s Brief, p. 
13]. It argues, however, that despite the clear showing to 


the contrary, GIANT (1) does not manufacture or prepare 
meat or meat food products for sale or shipment in com- 
merce and (2) does not own any interest in a packer [Com- 
mission’s Brief, pp. 12-16]. The Commission’s construction 
of the Packers and Stockyards Act does violence to its 
language and reminds counsel for GIANT of a col- 
loquy between Alice and Humpty-Dumpty in Lewis Car- 
roll’s ‘‘Through the Looking-Glass”’: 


“T don’t know what you mean by ‘glory,’ ”’ Alice 
said. 


Humpty-Dumpty smiled contemptuously. ‘‘Of course 
you don’t—till I tell you. I meant ‘there’s a nice knock- 
down argument for you!’ ”’ 


“But ‘glory’ doesn’t mean ‘a nice knock-down argu- 
ment,’ ’’ Alice objected. 


‘When I use a word,’? Humpty-Dumpty said, in a 
rather scornful tone, ‘‘it means just what I choose it 
to mean—neither more nor less.’’ 
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“The question is,”’ said Alice, ‘‘whether you can 
make words mean so many different things.”’ 

“The question is,”’ said Humpty-Dumpty, ‘‘which is 
to be master—that’s all.” 


The Commission’s argument that the so-called ‘‘packer 
defense”? is not available to GIANT requires several criti- 
cal comments: 


First, the Commission seeks to create the impression that 
there is no evidence in the record to sustain GIANT’s con- 
tention that it is a ‘“‘packer”’ within the meaning of the 
Packers and Stockyards Act, supra. The Commission argues 
that GLANT’s proof was made ex parte and that the Com- 
mission only ‘‘assumed arguendo”’ the ‘‘ex parte facts” 
which GLANT introduced in arriving at its conclusion that 
GIANT was not a packer [Commission’s Brief, p. 11]. 
Saffice it to say that the Examiner, in dismissing the Com- 
mission’s complaint when GIANT raised the ‘‘packer de- 
fense’’—and he did this twice—did so on the basis of facts 
which are in the record of this proceeding (and not on the 


basis of any assumptions). This record is now before the 
Court. 


Second, GLANT is not seeking to escape regulation by 
asserting the packer defense, as the Commission suggests 
[Commission’s Brief, p. 16]. GIANT was and is merely 
seeking to avoid a Federal Trade Commission proceeding 
and order when another agency of the United States Gov- 
ernment possesses legitimate legal authority to regulate 
its business activities. 

Finally, jurisdiction over the petitioner should not be 
determined as of the date the Commission entered its order 
[Commission’s Brief, pp. 16-17]. 


‘When the Commission initiated its proceedings against 
GIANT, it had no jurisdiction to do so. Its complaint 
against GIANT was therefore jurisdictionally defective. 
This defect was not cured by the subsequent enactment of 
Public Law 85-909, 72 Stat. 1749. 
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The Commission misconceives the fundamental nature 
of GIANT’s argument. GIANT argues that the Commis- 
sion erroneously reversed two rulings of the Hearing Ex- 
aminer which held that GIANT was a packer, which rulings 
had been entered prior to the enactment of Public Law 85- 
909. These are the rulings which GIANT now challenges. 
To avoid the force of this argument, the Commission ap- 
pears to say: ‘‘Well, we didn’t have jurisdiction when we 
started this proceeding; but since GIANT didn’t get away 
before Congress enacted its amendatory statute giving 
us jurisdiction, the Commission’s order is valid. It doesn’t 
matter that Food Fair [54 F.T.C. 392 (1957)], which pre- 
sented the same defense, was dismissed prior to the enact- 
ment of the statute. Both Food Fair and GIANT have 
received fair and equal treatment.’’ 


The Commission’s authorities support GIANT rather 
than the Commission [Commission’s Brief, p. 17]. Those 
authorities involve instances where the Commission had 
jurisdiction which was later taken away rather than in- 


stances where it originally had no jurisdiction but later 
obtained it. The facts of this case fit within the latter cate- 
gory. There is a vast legal difference between these two 
factual situations. 


IV. THE COMMISSION'S ORDER IS FAR TOO BROAD. 

The position which GIANT adopted in its original brief 
[GIANT’s Brief, pp. 38-40] is now supported by dicta of 
the Supreme Court. Federal Trade Commission v. Henry 
Broch & Co., 30 L.W. 4105 (1962). Although the Court 
there sustained a broad order entered by the Commission 
upon authority of the pre-1959 enforcement provisions of 
the Clayton Act, it specifically noted that it was not pass- 
ing upon the question of whether the precise language of 
the order would conform to the terms of the 1959 amend- 
ment to the Clayton Act, which conformed the enforcement 
provisions of Section 2 of that Act to those of the Federal 
Trade Commission Act. The Court said: 


‘“We do not wish to be understood, however, as 
holding that the generalized language of paragraph 


20 


(2) [of the order] would necessarily withstand scrutiny 
under the 1959 amendments. The severity of possible 
penalties prescribed by the amendments for violations 
of orders which have become final underlines the neces- 
sity for fashioning orders which are, at the outset, 
safficiently clear and precise to avoid raising serious 
questions as to their meaning and application. . . 2? 


The recent decision of the Second Cireuit Court of Ap- 
peals in Swanee Paper Corp. v. Federal Trade Commission, 
291 F.2d 833, 837-838 (CA. 2, 1961), lends further support 
to GLANT’s argument. There the Court said: 


“Although the Commission’s finding of a Section 
2(d) violation is supported by the record, the breadth 
of the order issued is not justified by the facts. Ad- 
ministrative agencies have wide discretion in framing 
their orders and are empowered to enjoin other re- 
lated unlawfal acts which may occur in the future (e-g., 
FTC. v. Mandel Brothers, Inc., 1959, 359 U.S. 389, 
79 S.Ct. 818, 3 L.Ed. 2d 893), but there must be some 
relation between the facts found and the breadth of 
the order. F.T.C. v. Mandel Brothers, Inc., supra; 
FTC. v. National Lead Co., 1957, 352 U.S. 419, 77 
S.Ct. 502, 1 L.Ed. 2d 438; N.L.B.B. v. Express Pub. 
Co., 1941, 312 U.S. 426, 61 S.Ct. 693, 85 L.Ed. 930; 
NLBB. v. Crompton-Highland Mills, Inc., 1949, 337 
TS. 217, 69 S.Ct. 960, 93 L.Ed. 1320. Nothing in the 
record here indicates flagrant or extensive violations 
of Section 2(d) by Swanee; the single violation found 
occurred in an uncertain area of the law and was dis- 
continued before the complaint was filed. Moreover, 
the order is not even limited to related activities but 
enjoins Swanee from violating Section 2(d) in the 
very words of the statute. As the Supreme Court 
stated in N.L.B.B. v. Express Pub. Co., supra: 


“<The mere fact that a court has found that a 
defendant has committed an act in violation of a 
statute does not justify an injunction broadly to obey 
the statute and thus subject the defendant to con- 
tempt proceedings if he shall at any time in the 
futare commit some new violation unlike and un- 
related to that with which he was originally charged.’ 
312 US. at page 435, 61 S.Ct. at page 699.”? 
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CONCLUSION 


For all of the foregoing reasons, the final Order to Cease 
and Desist entered by the Commission against GIANT 
should be wholly set aside. 


Respectfully submitted, 


Raymonp BR. Dickey 

Besnarp Gorpon 

Roserr F. Rotxicx 
Attorneys for Petitioner 
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Bnunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,507 


GIANT FOOD INC., 


Vv. 


FEDERAL TRADE COMMISSION, 


PETITION FOR REHEARING EN BANC OR FOR REHEARING 


Comes now petitioner GIANT FOOD INC., pursuant to and in con- 
formity with Rule 26 of the Local Rules of this Court, and petitions fora 
rehearing en banc or for a rehearing of the above-captioned appeal, 
decision on which was entered by this Court on the 14th day of June, 1962. 


As grounds for this petition, the petitioner asserts: 


1. The decision is in conflict with the decision of another division 


of this Court in Exquisite Form Brassiere, Inc. V- Federal Trade Com- 
mission, 301 F.2d 499 (C.A. D.C., 1961). ! 
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2. This case is a case of first impression in this Circuit, and the 
decision is of great importance not only to the business community of the 
metropolitan area of Washington, D. C., but to the national business com- 
munity, inasmuch as appeals from decisions of the Federal Trade Com- 
mission may be taken either to the Circuit Court of Appeals wherein the 
respondent before the Federal Trade Commission has its principal place 
of business or to a Circuit Court of Appeals wherein the acts or practices 
complained of were committed. [15 U.S.C.A. 45(c).] The issues in the 
case before the Court are intricate, and it is important that a unified 
ruling on these issues be reached by the entire Court so that the possibil- 
ity of intra-court conflict be minimized. 

3. The opinion of this Court is based upon the finding that the pay- 
ments which the petitioner received from its suppliers were illegally dis- 
proportionate. This finding is not sustained by the substantial evidence 
in the record considered as a whole. 


Introduction 


The first two of the foregoing grounds for rehearing are of the 


nature set forth in the majority and concurring opinions in Western Pacific 
Railroad Corp. v. Western Pacific Railroad Co., 73 S.Ct. 656, 345 U.S. 247 
(1953), which examined the provision for rehearing established in 28 U.S.C. 
§ 46(c). 


The petitioner herein agrees completely with Mr. Justice Frank- 
forter when he says in his concurring opinion, in the above cited case (345 
U.S. 247, 270): 

“Rehearings are not a healthy step in the judicial 

process; surely they ought not to be deemed a normal 

procedure.” 

But petitioner believes that this case is one of those "relatively few 
instances which call for rehearings.” (345 U.S. 247, 270) 
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I. 


THE INSTANT DECISION IS IN CONFLICT WITH THE DECISION 

OF ANOTHER DIVISION OF THIS COURT IN Exquisite Form | 

Brassiere, Inc. v. Federal Trade Commission, supra. | 

In an unanimous opinion written by Judge Prettyman in 4 division 

of this Court consisting of Judges Prettyman, Bastian, and Burger, this 
Court held that meeting competition was a defense to a violation of 
Sec. 2(d) of the Robinson-Patman Act, Exquisite Form, supra.) In the 
instant cause the record clearly shows that GIANT sought to consolidate 
the "supplier" cases, wherein various suppliers were charged | with viola- 
tions of Section 2(d) of the Robinson-Patman Act, with hearings on the 
complaint filed against GIANT under Section 5 of the Federal Trade Com- 
mission Act, which complaint charged that GIANT had induced advertising 


and promotional allowances which it knew or should have known were 
violative of 2(a) of the Robinson-Patman Act (J.A. 18). It sought to do 
this so that each party involved in these cases might know the develop- 
ment of all the facts and would have the opportunity to make and prove 
every defense available. Such consolidation was refused by the Commis- 


sion (J.A. 23-24), thus precluding GIANT from presenting evidence in the 
"supplier" cases showing that the suppliers were offering the payments 
to meet the competition of others in the field. 


In the 2(d) cases brought against the suppliers, the failure of the 
suppliers to erect and prove such a defense is certainly not binding on 
GIANT. Similarly, for the Section 5 complaint against GIANT to stand, it 
was a necessary legal prerequisite for the Commission to have shown in 
the GIANT case that the payment induced by GIANT was in fact, and in 


. In this regard, it is important to note that in the Answer to the Complaint of 
the Commission, GIANT raised a specific "fifth defense" that "the Complaint is 
defective in that there is no allegation that respondent knew or should have known 
that the payments received from its suppliers were not within the defenses avail- 
able to the suppliers." (J.A. 17) The Answer containing this defense| was filed 
with the Commission on March 5, 1956 (J.A. 16) and four days later, on March 9, 
1956, the Motion to Consolidate was filed (J.A. 61). | 
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law, an illegal payment. The mere introduction of the Commission's 
orders against the suppliers as a result of the 2(d) complaints against 
the suppliers is not sufficient to prove this illegality and is not res 
adjudicata insofar as GIANT is concerned. 


To show this illegality on the part of GIANT, it was necessary for 
the Commission staff, in the GIANT hearings: 
(a) To have proven that the payment of the allowance 
to GIANT was not offered on proportionally equal 
terms to other customers of the supplier in com- 
petition with GIANT; 
To have proven that GIANT induced an allowance 
which GIANT knew or should have known was not 
offered on proportionally equal terms to other 


customers of the supplier in competition with 
GIANT; and finally, 


To have proven affirmatively in the GIANT case 
(it being immaterial what was proven in the sup- 
i cases where GIANT was not a party) that 
made by the supplier to 

matic Canteen Co. v. 
017, 1024- 


Assuming, arguendo, that the Commission staff did prove, in the 
GIANT case, points (a) and (b) in the paragraph immediately preceding, 
the Commission staff failed completely to prove point (c). As a matter 
of fact, there was no attempt to prove this, and no evidence whatsoever 
concerning this vital question was offered by the Commission staff in its 
presentation of the GIANT case. This question was raised by the peti- 
tioner GIANT in its Answer before the Commission and in its appeal to 
this Honorable Court; yet the Court in its opinion and decision has failed 
to even mention the question, much less rule on it. 


To sum up, since another division of this Court has ruled that a 
supplier charged with making an illegal promotional allowance under 
Section 2(d) of the Robinson-Patman Act has available to him the defense 
that he made such a payment to meet competition, Exquisite Form, supra, 


| 
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and since under Automatic Canteen, supra, in a proceeding against an 
alleged inducer of discriminatory treatment allegedly violative of the 
Robinson-Patman Act, the burden of proof is on the pomnrse ne staff to 
prove, in the case against the inducer, that there was no defense by the 
supplier to the alleged illegality of a disproportionate payment, the 
opinion of this Court in the instant cause is in conflict with this Court's 
ruling in Exquisite Form, there being no evidence in the record in this 
proceeding before the Commission negating the fact that the payments 
might have been given by the suppliers to GIANT to meet competition; 
and nowhere in the opinion of this Honorable Court is this Ex ite 
Form - Automatic Canteen situation even discussed, although jit was 
specifically raised and argued by the petitioner both in its brief and 


during oral argument. 


I. 


THE CASE IS ONE INVOLVING ISSUES WHICH ARE 
"INTRICATE ENOUGH TO CALL FOR THE POOLED 
WISDOM OF THE CIRCUIT." 
Both the facts and the law in this case are intricate and difficult. 
Although there have been two decisions of another Circuit involving some 
of the same legal issues, Grand Union Co. v. Federal Trade ¢ ommission, 
__ F.2d___ (C.A. 2, 1962), and American News Co. and Union News Co. 
y. Federal Trade Commission, F.2d __(C.A. 2, 1962), both decided 
on the same day (and both 2-1 decisions with cogently reasoned dissents 
citing many legal authorities contrary to the majority opinions), this is . 
a case of first impression in this Circuit. Further, the factual: -situation 
in the instant case is substantially different from the factual situations 
in the Grand Union and American News Co. cases. Since an appeal from 
a decision of the Federal Trade Commission may by statute be taken 
either to the Court of Appeals wherein the respondent before the Federal 
Trade Commission has its principal place of business or to b Circuit 
Court of Appeals wherein the complained of practice took place [15 U.S.C.A. 
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45(c)], it is obviously important to the business community throughout 

the nation that this case be given the most thorough and careful considera- 
tion and that all of the factual and legal issues be disposed of and that the 
possibility of intra-circuit conflict now and in the future be eliminated. 


i. 


ASSUMPTIONS MADE IN THE OPINION WHICH ARE BASIC 
TO THE ULTIMATE RULING OF THE COURT ARE NOT 
SUPPORTED BY THE RECORD AS A WHOLE. 

There is no proof of any substantial nature in the record establish- 
ing that the allowances which the petitioner received from its suppliers 
were in fact disproportionate or otherwise unlawful (i.e., not offered on 
proportionally equal terms to customers of suppliers competing with 
petitioner). Thus, without ever having resolved the major issue of 
whether the allowances which the petitioner received were, in fact, un- 
lawful, the Court has affirmed erroneously the Commission's conclusion 
that the petitioner has violated Section 5 of the Federal Trade Commis- 
sion Act by knowingly inducing and receiving promotional allowances 
which were not made available by the petitioner’s suppliers to all of 
their customers who competed with petitioner. On page 6 of its slip- 
opinion, the Court found that "The cumulative effect of these facts [refer- 
ring to the facts recited by the Court in the preceding paragraph in its 
opinion] supports a finding that Giant knew that it was the beneficiary of 
disproportionate payments through the program which it originated and 
sponsored.” [Emphasis supplied. ] 

Petitioner submits that this conclusion, which is fundamental to the 
Court's decision, does not flow from the facts recited in the opinion. An 
analysis of these facts follows: 


{1) The mere fact that some suppliers who refused to participate 
in GIANT's program "gave as their reason the fact that they could not 
make the payments to GIANT suggested by the terms of its program and 
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at the same time also make proportionate payments available|on an equal 
basis to their other customers competing with GIANT" does not suggest 
(as the opinion does) the conclusion that GIANT was the beneficiary of 
disproportionate payments. At most, this much of the record suggests 
only that GLANT (and we concede this arguendo only) was put on notice 
that perhaps it should make inquiry as to whether the payments which it 
was receiving were disproportionate. 


(2) The fact that GIANT's plan was not "intended to supplement or 
be fitted into any of the promotional programs then maintained by 
GIANT's suppliers" also does not suggest (as the opinion does) the con- 
clusion that GIANT was the recipient of disproportionate payments. 
Multiple promotional programs are not banned by any of the antitrust 
laws. See Atalanta Trading Corp. v. Federal Trade Commission, 258 
F.2d 365 (C.A. 2, 1958), which was a case arising out of the GIANT 
special promotion. Again, the most that this part of the record suggests 
(and, again, we concede this arguendo only) is that GIANT was put on 
notice to make inquiry as to whether its suppliers were making such 


supplemental programs available on proportionally equal terms. 


(3) Finally, the fact that the terms of this program were "some- 
what vague in general" does not suggest (as the opinion does) the conclu- 
sion that GIANT was the recipient of disproportionate payments. Again, 
we repeat that the most this part of the record might suggest (here, 
again, we concede this arguendo only) is that GIANT was put on notice to 
make inquiry to ascertain whether a similar plan was offered to other of 


its competitors to which these participating suppliers sold goods of 
similar kind or quality. | 


Implications that GIANT was under a duty to make inquiry as to 
whether suppliers were making similar payments available on propor- 
tionally equal terms to GIANT's competitors, to which these participating 
suppliers sold goods of like grade and quality, is not equivalent to proof 
that the payments which it received were in fact disproportignate or 
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otherwise unlawful. We do not believe this Court would be heard to say, 
if the payments which GIANT received were proportionate or otherwise 
lawful, that GIANT would have violated any of the provisions of the 
Federal Trade Commission Act by inducing such payments. Thus, 
assuming GIANT ignored any duty of inquiry, it would still not have 
violated any of the provisions of the Federal Trade Commission Act by 
ignoring that duty if the payments which it received were not themselves 


The only indication of any 2(a) violation (and we do not deem this 
to be proof of a violation necessary to charge GIANT with knowledge) in 
the GLANT hearing record was that some of GIANT's suppliers partici- 
pated in GIANT's anniversary program. 

The evidence in the GIANT hearing record would not be sufficient 
to predicate an order proscribing the alleged 2(d) violations by any of 
GIANT's suppliers. Thus, the Court would not sustain an order against 
a supplier based solely upon proof that a supplier had participated in 
GIANT's promotional program, the legality of which is at issue in this 
proceeding. Atalanta Trading Corp. v. Federal Trade Commission, supra. 


An order proscribing the inducement of an allowance cannot be 
predicated upon a lesser degree of proof against the inducer than against 
the induced. Yet this is precisely what the opinion of the Court has 
sanctioned in this case. 
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For all of the foregoing reasons, petitioner respectfully’ submits 
that its petition for rehearing en banc or for rehearing be granted. 


Respectfully submitted, 


RAYMOND R. DICKEY 
BERNARD GORDON 


ROBERT F. ROLNICK 


Suite 1010 Bender Building 
1120 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Counsel for Petitioner 
GIANT FOOD INC. 
Of Counsel: 
DANZANSKY & DICKEY 
Suite 1010 Bender Building 


1120 Connecticut Avenue, N. W. 
Washington 6, D. C. 
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